
ALTERNATIVE PROJECT PROCUREMENT - PRE-CONSTRUCTION SERVICES
AND GUARANTEED MAXIMUM PRICE PROPOSAL FOR THE EL CAJON ANIMAL

CONTROL FACILITY PS 0020/PW3121-2

THIS AGREEMENT is made and entered into this day of , 2015,
by and between the CITY OF EL CAJON (herein "City"), a charter city and municipal
corporation, and ("Construction Consultant or CC") a (__).
City and CC are sometimes individually referred to as "Party" and collectively as
"Parties".

RECITALS

1. On August 8, 2015 a Request for Proposal ("RFP") was issued for pre-construction
services, a Guaranteed Maximum Price ("GMP") proposal, and construction (design
build) services for the construction of the EI Cajon ("EC") Animal Control Facility PS
00200/PW3121-2 Project (the "Project"); and

2. The delivery method for this Project is commonly known as "Construction Manager
at Risk" ("CMAR"). For this Project, the City will utilize an alternate project procurement
method to retain a Construction Consultant ("CC") as an alternative to traditional
Design-Build. The City's alternate project procurement method consists of a pre­
construction phase and a construction (design build) phase with separate contracts for
each phase; and

3. This Agreement is for pre-construction services with a GMP proposal for the Project.

4. The City has an existing professional services contract with Ferguson Pape Baldwin
Architects that includes services through Design Development. The City would like to
have the option to assign that contract to the CC if the GMP proposal is accepted.

5. Six (6) firms submitted proposals and based upon the review of each proposal, four
(4) firms were invited to interview and interviews were conducted with all four firms,
Construction Consultant was selected as the respondent who can provide the best
value and who best met the evaluation criteria specified in the RFP including licensing,
experience and technical competence, schedule, rates, insurance, and financial
resources, who can provide all the requirements for both the pre-construction and
construction contracts, and with whom City could negotiate an agreement; and

6. Upon the City's acceptance of a GMP, the City may, but is not required to, award the
construction (design-build) phase of the Project to the CC.

NOW THEREFORE, in consideration of the mutual promises and covenants
contained herein:

THE PARTIES AGREE:

Section 1: Scope of Work to Be Performed by Construction Consultant
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1.1 In accordance with the terms set forth in this Agreement and the Request for
Proposals for Alternative Project Procurement with Guaranteed Maximum Price for the
EC Animal Control Facility, PS 00200/PW3121-2 Project (Exhibit 1 attached hereto and
incorporated by this reference as if fully set forth herein), CC shall design and engage in
pre-construction services for construction of a fully functional animal control facility for
the City. The EC Animal Control Facility, PS 00200/PW3121-2 Project shall include, but
not be limited to all components outlined and described in Exhibit 1.

1.2 The services provided by the CC shall include, but not be limited to, all services
outlined and described in this Agreement and pre-construction services within Exhibit 1.

1.3 The CC shall:

1.3.1 Perform pre-construction services on a time and materials basis for an
amount not-to-exceed Eighty-six Thousand Two Hundred Ninety Dollars and No Cents
$86,290.00. At completion of the design development and bridging documents a
Guaranteed Maximum Price (GMP) proposal will be established which will include, but
not be limited to, the cost for all labor, equipment, and material to design and construct
the EC Animal Control Facility, PS 00200/PW3121-2 Project in accordance with all
applicable rules, regulations, and laws. When the GMP has been established, City shall
consider award of the contract for the construction phase of the Project to the CC.

1.3.2 Provide the GMP to City and complete the pre-construction services by
July 1, 2016, including City approval of the design development and bridging
documents, in accordance with the schedule set forth in Exhibit 3.

Section 2: General Obligations of City

2.1 City shall be obligated as follows:

2.1.1 Designate a representative (the "City Representative") who is/are
authorized to act on behalf of City with respect to the Project, except as to those
decisions that require authorization by the EI Cajon City Manager or EI Cajon City
Council;

2.1.2 Make decisions with reasonable promptness to avoid delay in the
orderly progress of CC's services per the schedule in Exhibit 3;

2.1.3 At the request of CC, City will use its best efforts to provide CC with
any available information about the Project Site geotechnical soil conditions; it will,
however, be the responsibility of CC to take all reasonable steps to verify all such
information as it deems necessary to perform its services under this Agreement. City
does not warrant to CC the accuracy or completeness of any such information;

2.1.5 Make payments to CC in the amounts and in accordance with the
terms set forth below.
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2.2 CC shall be paid as invoiced on a time and materials basis in bi-monthly
payments in accordance with the schedule set out in Exhibit 3.

2.2.1 For each CC submission, City shall have ten (10) working days to
review, approve, conditionally approve or deny said set of documents.

Section 3: General Obligations of CC

3.1 CC shall be obligated as follows:

3.1.1 At all times in performing its services under this Agreement to design
and deliver a high quality Project consistent with standard of care in Section 3.3 that
satisfies the time, monetary, quality and design parameters set forth in this Agreement.

3.1.2 Complete pre-construction services, and GMP proposal for the Project
on time, consistent with time frames set forth in the schedule (Exhibit 3), but if CC
reasonably believes that any action, inaction, decision or direction by City or agent for
the City will likely result in the schedule or GMP being exceeded, CC will notify City at
Project Team meeting and in writing within five (5) calendar days of discovering such
action, inaction, decision, or direction. Included in such notice will be an estimate of the
cost and time impact resulting from such action, inaction, decision or direction. CC shall
provide complete and accurate pricing within ten (10) calendar days of said discovery.

3.1.3 Perform all services as expeditiously as is consistent with reasonable
skill and care and shall complete the services within each and all of the time periods set
forth in this Agreement and the schedule (Exhibit 3).

3.1.4 Comply with the California Fair Employment and Housing Act and all
other State, Federal and local laws including, but not limited to, those prohibiting
discrimination, on account of race, color, national origin, religion, age, sex or handicap.

3.1.5 Take all reasonable steps during the course of the Project to study all
applicable laws, codes, ordinances, rules, orders, regulations, and statutes affecting the
Project, including but not limited to, zoning, environmental, building, fire and safety
codes and coverage, and lien laws, and comply with them in performance of its
services. CC shall ensure that the Project design conforms to all applicable federal,
state and local laws, statutes, ordinances, rules, regulations, orders or other legal
requirements, (collectively "Governmental Requirements") existing as of the date of this
Agreement. However, the City recognizes that Governmental Requirements and their
interpretations by governmental officials ("Code Authority") are often subject to change
at any time, even after issuance of a notice to construct. If, after the date of this
Agreement, modifications to the Project are required because of a change in
Governmental Requirements or their interpretation by a Code Authority which had not
previously been given, or which if given, was different than a prior interpretation of a
Code Authority, CC shall make the required modifications to comply with the same. In
the event of such an occurrence the compensation to CC and the associated design
and pre-construction schedule may be subject to an adjustment. Nothing contained in
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this paragraph shall relieve CC of its obligations to modify the Project at its own
expense where CC has failed to design the Project in compliance with Governmental
Requirements applicable as of the date of this Agreement.

3.1.6 Adhere to the provisions of all permits, the latest Edition of the
Standard Specifications for Public Works Construction, City Ordinances and this
Agreement.

3.1.7
documents.

Provide estimates of cost for design development and bridging

3.1.8 Review soils and geotechnical reports relating to the Project Site; and
determine if any further subsurface investigations are warranted. If such further
investigations are authorized by City, CC shall perform said investigations. The costs of
said investigations will be included in the GMP.

3.1.9 Perform Quality Control ("QC"). Review the drawings and
specifications in order to achieve a good result by identifying and correcting errors and
omissions and reduce the quantity of Change Orders during the course of construction.
Include a detailed review of drawings and designs relative to Code Compliance laws.

3.1.10 Be fully responsible for damages, and liabilities resulting from errors or
omissions below the standard of care defined in Section 3.3 by CC or CC's agents,
employees, design consultants and contractors; such costs, damages and liabilities
shall not be chargeable to the City nor shall they be a basis for seeking an adjustment in
the GMP or Contract Time.

3.2 CC agrees to fully assume all risks, and costs associated with such risks, in
performing the services and meeting the obligations under this Agreement.

3.3 CC shall perform in a manner consistent with that level of care and skill ordinarily
exercised by members of the profession currently practicing under similar conditions
and in similar locations. Compliance with this section by CC shall not in any way
excuse or limit CC's obligations to fully comply with all other terms in this Agreement.

3.3.1 Contractor's License. CC warrants that at least one member of the CC
team shall be licensed by the California Contractor's State License Board as a Class B
General Building Contractor. CC is to provide a list of the responsible people within
their organizations performing services, which shall include their qualifications and their
function, for approval by the City prior to start of services. City and CC shall identify
"key personnel" who, should CC obtain a contract for the construction phase of the
Project, shall remain on the Project until Final Completion. If any such "key personnel"
leave the employment of CC, City shall have the right to approve the replacement
personnel assigned to this Project. CC shall comply with all licensing requirements of
the State of California, County of San Diego, and City of EICajon.
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3.3.2 The specified Management Team as designated in Exhibit 2 shall be
assigned to the project throughout all phases of the Project hereunder. So long as any
member of the Management Team remains in the employ of the General Contractor,
such persons shall not be changed or substituted from the Project, or cease to be fully
committed to the Project as deemed necessary by the City in its reasonable discretion,
without the prior written consent or instruction of the City.

3.3.3 City Right to remove any member of the designated Management
Team. Notwithstanding the foregoing provisions of Section 3.3.2 if any member of the
Management Team proves not to be satisfactory to the City, upon written notice from
the City to the CC, such person or persons shall be promptly replaced by a person who
is acceptable to the City in accordance with the procedures set forth below.

3.3.4 Replacement selection of any member of the designated Management
Team. Within five (5) working days after receipt of a notice from the City requesting the
replacement of any member of the Management Team, or promptly following the
discovery that that any member of the Management Team is leaving the employ of the
CC, the replacement/substitution (together with such person's resume and other
information regarding such person's experience and qualifications) for approval by City.
The replacement/substitution shall commence work on the Project no later than five (5)
calendar days following the City's approval of such replacement, which approval shall
not be unreasonably withheld.

3.4 CC agrees and acknowledges that the City Representative is the only person
with authority to approve additions or modifications to Project. Any costs or delays
resulting from or associated with additions or modifications implemented without the
written authorization of City Representative shall be borne exclusively by CC and not be
grounds for an increase in the fees or schedule (Exhibits 2 and 3) in this Agreement.

3.5 CC shall fully cooperate with City Representative and any of its agents assigned
to this project.

Section 4: Work Restriction and Bidding Requirement

4.1 As part of the pre-construction services provided, CC shall determine how best to
package portions of the work for purposes of bidding.

Section 5: CC's Services and Obligations - Pre-Construction Services

5.1 CC's services in the pre-construction phase shall include, but are not limited to
the Scope of Work outlined in Exhibit 1 or any of the following:

5.1.1 Continue to develop, program, and refine project requirements and
review such requirements with the City.

5.1.2 Utilize the City required standard specifications, project requirements,
approved master plans, Federal, State, County, and City performance and design
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criteria, concept drawings, and reports to prepare and provide schematic design,
design development and bridging documents suitable for preparation of the GMP.

5.1.3 Provide design for all elements of the Project, including but not limited
to: animal control facility, public improvements, landscaping, lights and public facilities
that may be needed for the planning and construction of this type of facility.

5.1.4
Collaborate with the City, the Animal Care Facility Operator, and the Design
Professional to guide the project design to be consistent with the City's goals and
objectives that includes design development drawings, and bridging documents that will
include as a minimum the following deliverables:

5.1.4.1 Cost estimating services to assure the deign development is
consistent with the project budget.

5.1.4.2

5.1.4.3

Assist with definition of entitlements and permits

Establishing and controlling the schedule

5.1.4.4 Participate in the development of design documents, and
provide expertise with construction methods and means, constructability reviews, value
engineering analysis, and offer suggestions to control costs, and to improve the quality
and efficiency of the project.

5.1.4.5 Incorporate the requirements of permitting agencies as may
become apparent in the course of design. In addition, the CC shall research all San
Diego Regional Water Quality Control Board, County Airport Authority, all agencies of
the California Natural Resources Agency, San Diego County Air Pollution Control
District and noise abatement requirements. The CC shall assist with development of all
appropriate environmental plans, including but not limited to, an air pollution control
plan, and a noise abatement plan. The CC shall submit, manage and obtain approval of
an application for a Stormwater Management Permit to the appropriate authority. CC
shall incorporate appropriate facilities in the design.

. 5.1.5 Provide construction cost control estimates during the design to
support constructability reviews. Revise these cost control estimates once other review
comments have been incorporated.

5.1.6 Prepare complete Schematic and Design Development Submittal which
include, without limitation, the following:

5.1.6.1
notes and dimensions.

Conceptual and Design Development Site plan with pertinent

5.1.6.2 Design analyses to include the following at a minimum:
description of project concepts that address the salient points of the design; calculations
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to support the design, identification of necessary licenses and permits that are
anticipated to be required as part of the design and/or construction process; calculation
to support the design; basis of design, product data on pumps including certified pump
curves, if applicable.

5.2 Submit completed Schematic Design and Design Development Submittals to the
City incorporating any comments of suggestions compiled in the review process.

Section 6: Additional Services

6.1 City will have the right to direct CC to perform Additional Services beyond those
specified in this Agreement. CC may provide Additional Services only if authorized in
writing, in advance, by City and after complying with Section 6.2. In the event of a
change of this nature, CC will estimate the cost of the Change Order, assist City in
developing drawings and specifications as necessary to generate a GMP, present a
recommendation for a Change Order to City, and implement such changes as approved
by City.

6.2 If at any time CC contends that it is being asked to perform Additional Services, it
shall give City written notice 5 days prior to performing said services indicating that CC
intends to seek additional compensation beyond the GMP. Furnishing advance written
notice shall be a condition precedent to being able to seek additional compensation
from City.

Section 7: Insurance

7.1 The insurance provisions herein shall not be construed to limit CC's indemnity
obligations contained in this Agreement.

7.2 CC shall procure and maintain for the duration of the contract(s), insurance
against claims for injuries to persons or damages to property, which may arise from or
in connection with the performance of the work hereunder by the CC, his agents,
representatives, employees or subconsultants. All subconsultants shall be required to
comply with the applicable insurance provisions. The maintenance of proper coverage
is a material element of the contract and that failure to maintain or renew coverage or to
provide evidence of renewal may be treated by the City as a material breach of contract.

7.3 Minimum Scope of Insurance

7.3.1 Coverage shall be at least as broad as:

7.3.1.1 Commercial General Liability, including contractual liability,
business automobile liability, and products and completed operations, all of which shall
include coverage for both bodily injury and property damage, with a combined single
limit of not less than two million dollars covering CC and all of CC's subcontractors
(auto not required for subcontractors) and also provide:
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7.3.1.2 Insurance Services Office Form Number CA 0001 covering
Automobile Liability, Code 1 (any auto).

7.3.1.3 Workers' Compensation insurance as required by the State
of California and Employer's Liability Insurance.

7.3.1.4 Errors and Omissions Insurance. The CC shall carry errors
and omissions insurance for any work performed by licensed design professionals
retained by CC. In the event coverage under this policy is terminated or not renewed
for any reason, extended reporting period coverage shall be purchased for not less than
two years.

7.3.1.5 Contractor and its Subcontractors will be solely responsible
for any loss or damage to their personal property including contractor's tools and
equipment owned, used, leased, or rented by the Contractor or Subcontractor. Any
policy deductible amount will be the responsibility of Contractor and/or Subcontractor.

7.4. Minimum Limits of Insurance

7.4.1 Contractor or appropriate subcontractors and subconsultants shall
maintain limits no less than:

7.4.1.1 General Liability: $2,000,000 per occurrence for bodily injury,
personal injury and property damage.

(Including operations, If Commercial General Liability
products and completed Insurance or other form with a general
operations.) aggregate limit is used, either the

general aggregate limit shall apply
separately to this project/location or
the general aggregate limit shall be
twice the required occurrence limit.

7.4.1.2 Automobile Liability: $2,000,000 per accident for bodily injury and
property damage.

7.4.1.3 Workers' Compensation per statutory requirements.

7.4.1.4 Errors and Omissions: $1,000,000 per occurrence$2,000,000 policy
aggregate

7.5 Other Insurance Provisions

7.5.1 The general liability policy shall contain, or be endorsed to contain, the
following provisions:

7.5.1.1 The City, its representatives, its officers, officials, and
employees are to be covered as additional insureds using ISO Form CG 2010 or its
equivalent, with respect to liability arising out of work or operations performed by or on
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behalf of the CC including materials, parts or equipment furnished in connection with
such work or operations.

7.5.1.2 For any claims related to this project the CC's insurance
coverage shall be the primary insurance as respects the City, its officers, officials, and
employees. Any insurance or self-insurance maintained by the City, its officers, officials,
and employees shall be excess of the CC's insurance and shall not contribute with it.

7.5.1.3 Coverage shall not extend to any indemnity coverage for the
active negligence of the additional insured in any case where an agreement to
indemnify the additional insured would be invalid under Subdivision (b) of sections 2782
of the Civil Code.

7.5.1.4 Contractor's insurer will provide a Waiver of Subrogation in
favor of the City for each required policy providing coverage during the life of this
contract (with the exception of Professional Liability coverage).

7.6 Verification of Coverage

7.6.1 Contractor shall furnish the City with original certificates and
amendatory endorsements effecting coverage required by this clause. The
endorsements should be on ISO forms or evidence of coverage shall be demonstrated,
provided those endorsements or policies conform to the requirements. All certificates
and endorsements are to be received and approved by the City before work
commences. The City reserves the right to require complete, certified copies of all
required insurance policies, including endorsements affecting the coverage required by
these specifications at any time.

Section 8:. Change in GMP and Contract Time - Change Orders

8.1 The GMP and Contract Time may only be changed by written Change Order.
Change Orders shall be issued only under the following circumstances:

8.1.1 The City directs CC to perform Additional Services or City Changes as
provided in Section 6.

8.1.2 For reasons expressly provided elsewhere in this Agreement.

8.2 The following procedure shall be followed for the issuance of Change Orders:

8.2.1 Upon the occurrence of any event that gives rise to a Change Order,
CC shall give the City notice of the same within 5 days. CC shall not proceed with any
such services or work until such notice has been given to the City except if such
services or work are necessary to protect public health, safety or property.

8.2.2 Unless otherwise directed by the City Representative in writing, before
proceeding with any Change Order work CC shall promptly provide the City with a
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detailed and complete estimate of cost impact associated with the Change Order,
including all appropriate direct and indirect costs and credits. All such costs and credits
shall be accurately categorized into CC Fixed Fee or Reimbursable Costs. CC shall
also provide City with a realistic estimate of the impact, if any, the Change Order will
have on the Contract Time.

8.2.3 Upon submission of the detailed estimates by the CC, the Parties will
attempt to negotiate an appropriate adjustment in GMP and Contract Time. If an
agreement is reached, a Change Order reflecting the agreement will be executed by the
Parties. If an agreement is not reached, the City shall have the option to direct the CC
to proceed with the subject services and/or work, during which time the CC shall
contemporaneously maintain accurate and complete records of all labor, material and
equipment utilized in performing the subject services and/or work. These records shall
be submitted to the City and shall become the basis for continued negotiations between
the Parties for an equitable adjustment to the GMP and/or Contract Time.

8.2.4 In the event there is any disagreement or dispute between the Parties
as to whether the CC is entitled to a Change Order or the amount of the Change Order,
the matter shall be resolved in accordance with Section 21 - Disputes. CC shall not
have the right to stop or delay in the prosecution of any services or work, including
services or work that is the subject of the Change Order, pending this resolution
process. Instead, CC shall continue diligently prosecuting all such services and work.

8.2.5 City may, in its sole discretion, adjust the GMP or Contract Time for
any undisputed amount or time associated with the Change Order or Additional
Services.
Section 9: CC GMP for Services and Reimbursements

9.1 CC sba] submit to City design development and bridging documents for plan
check. Upon the approval of the design development and bridging documents, CC
shall, within twenty (20) working days, submit a GMP for approval by City. The GMP
shall include all Hard Construction Costs, CC Contingency Fund, Reimbursable Costs,
and CC Fixed Fee for the complete design and construction of the entire Project as
specified in the bridging documents; provided that:

9.1.1 Said GMP shall be supported by a detailed itemized breakdown that
shows: the CC Fixed Fees and the expected Hard Construction Costs for each of the
major trades on the Project which will include labor, material expenses, equipment
costs, and a reasonable CC Contingency Fund. Said CC contingency fund shall not
exceed 5% of the Hard Construction Costs.

9.1.2 The GMP shall include a CC Contingency Fund which can be used by
the CC with City approval. If the Parties mutually agree that there is a sufficient surplus,
the CC Contingency Fund will be available to provide additional funds for Change
Orders as provided for in Section 8 of this Agreement.
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9.1.3 CC shall prepare, with the cooperation of the City, alternate bid items
to assist in meeting the GMP.

9.2 GMP shall not include the fixed fee of $86,290.00 for the pre-construction phase.
Said fee for the pre-construction phase shall not be exceeded unless Additional
Services are requested pursuant to Section 6 above or a Change Order issued pursuant
to Section 8. Unless otherwise expressly provided in this Agreement, CC GMP shall
include full compensation for all costs of any type incurred by CC in performing all
services and obligations under this Agreement, including but not limited to the following:

9.2.1 All Design Consultants.

9.2.2 Estimating, management of design consultants and value engineering.

9.2.3 All profit CC intends to earn under this or subsequentAgreement(s).

9.2.4 All direct and incidental costs incurred by CC, except for those
Additional Services specifically identified in Section 6.

93 CC shall be reimbursed, without markup and only as specified in this or
subsequent Agreement(s) for the following "Reimbursable Costs:"

9.3.1 Any reimbursable cost expressly provided for elsewhere in this or
subsequent Agreement(s).

9.4 CC agrees and acknowledges the City retains its full and complete discretion for
all legislative actions, including any future appropriations necessary to complete this
Project or fund this or subsequent Agreement(s). As more fully provided in Section 14,
the City may terminate this Agreement for any reason, including but not limited to, if City
Council fails to appropriate sufficient funds or is unsuccessful at obtaining long term
financing.

Section 10: Payment Terms

10.1 CC shall provide all pre-construction services for the pre-construction phase Fee.
CC shall submit certificate and application for payment to the City on a monthly basis for
pre-construction services rendered and costs incurred. The monthly payment shall be
based upon time and materials, not to exceed the agreed upon amount as set out in
Exhibit 2.

10.2 CC shall develop and maintain an accurate system for tracking all Reimbursable
Costs for the Project. Utilizing this system, CC shall include with each month payment
application an itemization of all such Reimbursable Costs actually incurred by CC,
during the previous month. If requested by the City, CC shall provide all backup
documentation supporting such Reimbursable Costs.
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10.3 CC shall separately submit to City a certificate and application for payment on a
monthly basis for any authorized Additional Services performed by CC. If Additional
Services are not disputed by City, City shall pay the invoiced amount within thirty (30)
days of receipt of fully complete invoice.

Section 11: Contract Time

11.1 The "Contract Time" shall be the number of calendar days set forth in Exhibit 3.

11.2 "Time is of the essence" with regard to Contract Time and all milestones listed in
the schedule.

Section 12: Personal Services and Non-Assignability

12.1 This is a personal services Agreement and, therefore, ce shall not alter the key
employees nor assign or transfer, voluntarily or involuntarily, any of its rights, duties or
obligations under this Agreement except upon the prior written consent of City. Any
such change, assignment or transfer without the prior written consent of the City shall
be deemed null and void and constitute a material breach under this Agreement.

Section 13: Indemnification

13.1 To the fullest extent permitted by the law, CC shall indemnify, defend, protect
and hold harmless City, their elected and appointed officers, agents, employees,
consultants, (collectively herein the "Indemnitees"), from and against all claims,
demands, causes of action, damages, injuries, liabilities, losses and expenses
(including, without limitation, reasonable attorneys' and consultants' fees and expenses)
of any kind whatsoever, arising in whole or in part out of or resulting from CC's
performance of this Agreement, CC's breach of this Agreement, or the alleged negligent
acts or omissions of ce, its architects, engineers, other professionals and consultants,
Contractors, suppliers or anyone directly or indirectly employed by any of them or
anyone for whose acts they may be liable. The obligations of the ce under this
paragraph for errors or omissions, including those of the design professional
subcontractors, which includes the Design Subcontractors, consultants, agents and
employees thereof ("Design Subcontractors"), which arise from (1) the preparation or
approval of maps, drawings, opinions, reports, surveys, designs or specifications, or (2)
the giving of or the failure to give directions or instructions shall not be limited to the
amount of coverage provided for in the professional liability insurance policy. If City is
fully reimbursed by CC's insurance for any loss covered by this paragraph, CC shall
have no further obligation for such loss.

13.2 ec's obligation to indemnify under Section 13.1 shall not extend to such claims,
demands, causes of action, damages, injuries, liabilities, losses and expenses, to the
extent that such is the result of the active negligence or the willful misconduct of an
Indemnitee. ec's obligation to defend under Section 13.1, if not covered by the
insurance to be provided on the Project, shall not extend to such claims, demands,
causes of action, damages, injuries, liabilities, losses and expenses, or causes of
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actions, to the extent that such are caused by the active negligence or the willful
misconduct of the Indemnitee, and from no other cause.

Section 14: Right to Terminate and Suspend Work

14.1 CC shall be entitled to an extension of time and compensation in accordance
with the provisions of this Agreement.

14.2 Termination of Agreement by City for Cause: If, through any cause, CC shall fail
to fulfill in a timely and proper manner CC's obligations under this Agreement, or if CC
shall violate any of the covenants, agreements or stipulations of this Agreement, City
shall have the right to terminate this Agreement by giving written notice to CC of such
termination and specifying the effective date thereof at least five (5) days before the
effective date of such termination. All finished or unfinished documents, data, studies,
drawings, maps, plans, specifications, reports, electronic files, and other materials
prepared by CC, or any of its agents, or Subcontractors, shall, at the option of the City,
become the property of the City, and CC shall be entitled to receive just and equitable
compensation for any work satisfactorily completed on such documents and other
materials up to the effective date of Notice of Termination, not to exceed amounts
payable hereunder, and less any damages caused by CC's breach.

14.2.1 In the event the Agreement is terminated in accordance with this
section, City may take possession of the Project and may complete the pre-construction
phase of the Project by whatever method or means City may select.

14.2.2 If the cost to complete the pre-construction phase of the Project
exceeds the balance, which would have been due, CC shall pay the excess amount to
City, or the amount owed to the City is less than $10,000, it shall be a credit against
costs for the construction phase, taken upon the first draw for construction.

14.2.3 Rights of City Preserved: Where CC's services have been so
terminated by City, the termination will not affect any rights or remedies of City against
CC then existing or which may thereafter accrue.

14.3 Any dispute as to the amount due or owed to CC upon termination under this
section shall be resolved in accordance with Section 14.7.

14.4 Termination for Convenience by City: City may terminate this Agreement at any
time and for any reason, by giving specific written notice to CC of such termination and
specifying the effective date thereof, at least seven (7) days before the effective date of
such termination. In that event, all finished and unfinished documents and other
materials described hereinabove shall, at the option of the City, become City's sole and
exclusive property. If the Agreement is terminated by City as provided in this
paragraph, CC shall be entitled to receive just and equitable compensation for any
satisfactory Work completed to the effective date of such termination. CC hereby
expressly waives any and all claims for damages or compensation arising under this
Agreement except as set forth herein.
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14.4.1 Records and Documents Relating to Termination: Unless otherwise
provided in the Agreement or by statute, CC shall maintain all records and documents
relating to the terminated portion of this Agreement for three (3) years after final
settlement. This includes all books and other evidence bearing on CC's costs and
expenses under this Agreement. CC shall make these records and documents
available to City, at CC's office, at all reasonable times, without any direct charge. If
approved by the City Manager, photographs, electronic files, microphotographs, or other
authentic reproductions may be maintained instead of original records and documents.

14.5 Upon receipt of the Notice of Termination, CC shall take any action that may be
necessary, or that the City Manager may direct, for the protection and preservation of
the property related to this Agreement that is in the possession of CC and in which City
has or may acquire an interest.

14.6 Payment to CC Due to Termination - CC and the City Manager may agree upon
the whole or any part of the amount to be paid because of the termination. The amount
may include a fee proportional to the percentage of work satisfactorily completed.
However, the agreed amount may not exceed the total dollar amount authorized by City
as reduced by the amount of payments previously made.

14.7 Failure to Agree on Payment - If CC and City fail to agree on the whole amount
to be paid because of the termination of pre-construction phase of the Project, City shall
pay CC the fair and reasonable amounts determined in good faith by City as follows, but
without duplication of any amounts agreed to above:

14.7.1 The price for completed services accepted;

14.7.2 The costs incurred in the performance of the pre-construction phase of
the Project terminated, including initial costs and preparatory expense allocable thereto.
These costs are only for Work completed and accepted by the City based on an audit of
all Contractors' bills of materials and the timecards for Work actually performed;

15.7.3 CC services through the date of termination shall be paid based on
actual time spent as documented on timecards. Expenses shall be paid based on
invoice and receipts provided by CC;

14.7.4 Under no circumstances will CC be entitled to any consideration for
lost profit or lost opportunity costs;

14.8 If CC does not agree that the amount determined by the City Manager is fair and
reasonable and if CC gives notice of such disagreement to City within thirty (30) days of
receipt of payment, then the amount due shall be as later determined pursuant to the
Dispute Resolution procedures in Section 14.7.

14.9 Payment for Property Destroyed, Lost, Stolen or Damaged - Except to the extent
that City expressly assumed the risk of loss, the City Manager shall exclude from the
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amounts payable to CC under this section, the fair value, as determined by the City
Manager, of property that is destroyed, lost, stolen, or damaged so as to become
undeliverable to City.

14.10 Deductions - In arriving at the amount due CC under this section, there shall be
deducted:

14.10.1 Any claim which City has against CC under this Agreement; and

14.10.2 The agreed price for, or the proceeds of sale of, materials, supplies, or
other things acquired by CC or sold under the provisions of this clause and not
recovered by or credited to City.

14.11 Termination of Agreement by CC:

14.11.1 CC may terminate the Agreement upon ten (10) days written notice to
City, whenever:

14.11.1.1 The pre-construction phase of the Project has been
suspended for more than ninety (90) consecutive days through no fault or negligence of
CC, and notice to resume Work or to terminate the Agreement has not been received
from City within this time period; or,

14.11.1.2 City should fail to pay CC any monies due it in accordance
with the terms of this Agreement and within ninety (90) days after presentation to City
by CC of a request therefore, unless within said 10-day period City shall have remedied
the condition upon which the payment delay was based.

14.11.2 In the event of such termination, CC shall have no claims against City
except for those claims specifically enumerated in Section 14.9, herein, and as
determined in accordance with the requirements of said section.

Section 15: Independent Contractor

15.1 CC and any Contractor, Subcontractor, agent or employee of CC, shall act as an
independent contractor and not as an agent, officer or employee of City. Except as
expressly provided in this Agreement, City assumes no liability for CC's actions and
performance; in particular, but without limitation, City assumes no responsibility for
paying any taxes, bonds, payments or other commitments, implied or explicit, by or for
CC. CC acknowledges that it is aware that because it is an independent contractor, City
is making no deductions from the fees for services being paid to CC and that City is not
contributing to any fund on the behalf of CC. CC disclaims the right to any type of
additional fee or benefits.

Section 16: Independent Judgment
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16.1 Unless otherwise directed in writing by City, CC shall, in providing the
professional services required by this Agreement, arrive at conclusions with respect to
the rendition of information, advice and recommendations, independent of the control
and direction of City, other than normal contract monitoring; CC, however, shall possess
no authority with respect to any City decision beyond rendition of such information,
advice and recommendations. CC shall not have the authority to act as an agent on
behalf of City unless specifically authorized to do so by City in writing.

Section17: Maintenance of Records and Accounting

17.1 CC shall maintain, during the pre-construction phase of the Project and for a
period of three (3) years after completion of the Project, accurate and organized records
of all costs of any type and all services performed under this Agreement. City will have
the right at any time, including during the performance of all Phases of the Project in the
event the CC is awarded the construction contract, to audit and copy all such records.

Section18: Ownership of Documents

18.1 Drawings, plans and specifications, and all reports, studies, tracings, maps,
electronic files, and other documents prepared or obtained by CC in the course of
performing the work under this Agreement shall be the property of City, and CC shall
convey and transfer all copyrightable interests in such drawings, plans and
specifications, documents to City. Basic survey notes, sketches, charts, computations
and similar data prepared or obtained by CC under this Agreement shall, upon request,
be made available to City. City agrees to use the original plans and drawings for
purposes of this construction project only and will not use the original plans or drawings
in connection with any other construction project. City agrees to indemnify, defend and
hold harmless CC against any claims, losses, costs or damages as a result of City's
reuse or misuse of such plans, drawings and specifications. In the event of the return of
the plans, drawings, or specifications to CC or its representative, CC shall be
responsible for their safe return to City. CC shall be entitled to retain copies of the
plans, drawings and specifications for their files. Under no circumstances shall CC fail to
deliver any draft or signed and sealed final plans, drawings or specifications to City
upon written demand by City for their delivery, notwithstanding any disputes between
CC and City concerning payment, performance of Agreement, or otherwise. This
covenant shall survive the termination of the Agreement.

18.2 Title to Intellectual Property. CC shall represent that it has secured all necessary
licenses, consents or approvals to use the components of any intellectual property,
including computer software, used in the rendering of services and the production of the
materials for the Project and that City has full legal title to and the right to reproduce
such materials. CC covenants to defend, indemnify and hold City harmless of any loss,
claim or liability in any way related to a claim that City is violating, as a result of any
services rendered by the CC, either any contractual provisions or any federal, state or
local law, relating to trade names, licenses, franchises, patents or other means of
protecting interests in products or inventions.
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Section19: Force Majeure

19.1 Any party to this Agreement may be excused for any delay or failure to perform
its duties and obligations under this Agreement, except for obligations to pay money,
but only to the extent that such failure or delay is caused by an Event of Force Majeure
as set forth in Section 19.2. If an Event of Force Majeure set forth in Section 19.2
causes a delay or failure in performance of only a portion of the obligations of a Party
under this Agreement, then only that portion of performance which was delayed or
prevented by such cause shall be deemed excused, and the performance of all other
obligations of a Party not so delayed shall not be excused by an Event of Force
Majeure. Delay or failure in performance of all other obligations of a Party not so
delayed shall not be excused by such Event of Force Majeure. Delay or failure in
performance by a Party which is the result of an Event of Force Majeure set forth in
Section 19.2 shall be deemed excused for a period no longerthan the delay or failure in
performance caused by such Event.

19.2 An Event of Force Majeure means an occurrence beyond the control and without
the fault or negligence of a Party, including but not limited to unusually severe weather,
flood, earthquake, fire, lightning, and other natural catastrophes, acts of God or the
public enemy, war, terrorist act, riot, insurrection, civil disturbance or disobedience,
strike or labor dispute for which CC is not responsible, expropriation or confiscation of
facilities, changes of applicable law, or sabotage of facilities, so long as such Party
makes good faith and reasonable efforts to remedy the delays or failures in
performance caused thereby. However, CC, in developing the GMP and Project
Schedule, has incorporated three (3) days for anticipated adverse weather days that
may disrupt work on the Project; in the event CC is awarded the construction contract,
CC shall be entitled to relief under this section for adverse weather only to the extent
adverse weather days exceed this amount of days.

19.3 A Party shall give written notice to the other Party as soon after becoming aware
of the delay or failure in performance caused by an Event of Force Majeure as is
reasonably possible, but in any event within five (5) working days after Party becomes
aware of such delay or failure.

19.4 No Event of Force Majeure shall be a basis for monetaryadjustment to the GMP.
Costs incurred by the CC as a result of a Force Majeure Event will be reimbursed
according to the terms of this Agreement from the Contingency Fund.

Section20: Hazardous Materials

20.1 In the event the CC or any other party encounters asbestos or hazardous or toxic
materials at the Project Site, or should it become known in any way that such materials
may be present at the Project Site or any adjacent areas that may affect the
performance of the CC's services, the CC may, at his or her option and without liability
for consequential or any other damages, suspend performance of services on the
Project until the City retains appropriate specialist consultant(s) or contractor(s) to
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identify, abate and/or remove the hazardous or toxic materials, and warrant that the
Project Site is in full compliance with applicable laws and regulations.

Section21: Disputes

21.1 All claims, counterclaims, disputes, and other matters in question arising under,
or relating to, the Agreement or the breach thereof shall be processed in accordance
with the provisions of this section, unless specifically addressed by another provision of
this Agreement.

21.2 CC shall submit its written request for additional compensation for work beyond
the scope of this Agreement to City pursuant to Section 6 - Additional Services. City
shall make a determination on CC's request in writing within 7 days of receipt of request
and all supporting data. Said request for approval of work beyond the scope of this
Agreement shall be made in good faith and accurately reflect the adjustment in project
fee or schedule for which CC believes City is liable, and covers all costs and delays to
which CC believes it is entitled as a result of the occurrence of the claimed event. All
requests for adjustment in schedule shall include an analysis of the impact of the
claimed work on specific activities on the schedule.

21.3 If CC disagrees with City's determination, CC shall file a claim in writing in
accordance with the procedures set forth in Chapter 1.10 of the EI Cajon Municipal
Code, as same may from time to time be amended, the provisions of which are
incorporated by this reference as if fully set forth herein, and such policies and
procedures used by the City in the implementation of the same.

21.4 Pending final resolution of any claim, including litigation, CC shall proceed
diligently with performance of the Project, and comply with any direction of City.

Section 22: Notices

22.1 All notices, demands or other communications hereunder shall be given or made
in writing and shall be delivered personally or sent by courier or registered or certified
mail, return receipt requested, postage prepaid, addressed to the Party to whom they
are directed at the following addresses, or at such other addresses as may be
designated by notice from such Party:

To CITY:

Douglas Williford, City Manager
200 Civic Center Way
EI Cajon, CA 92020

ToCC:
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Any notice, demand or other communication given or made solely by mail in the manner
prescribed in this section shall be deemed to have been given and to be effective three
(3) days after the date of such mailing; provided, however, that any notice, demand or
other communication which would otherwise be deemed to have been given on a day
which is not a working day shall be deemed to have been given on the next subsequent
working day.

Section23: Miscellaneous Terms

23.1 Representations: Each Party hereto declares and represents that in entering into
this Agreement it has relied and is relying solely upon its own judgment, belief and
knowledge of the nature, extent, effect and consequence relating thereto. Each Party
further declares and represents that this Agreement is being made without reliance
upon any statement or representation of any other Party not contained herein, or any
representative, agent or attorney of any other Party.

23.2 Severability: If any term or condition of this Agreement is held to any extent to be
invalid or unenforceable, all the remaining terms and conditions shall be enforceable to
the fullest extent permitted by law.

23.3 Entire Agreement: This Agreement contains the entire agreement, between the
Parties and supersedes all prior negotiations, discussions, obligations and rights of the
Parties in respect of each other regarding the subject matter of this Agreement. There
is no other written or oral understanding between the Parties. No modification,
amendment or alteration of this Agreement shall be valid unless it is in writing and
signed by the Parties hereto.

23.4 Drafting Ambiguities: The Parties agree that they are aware that they have the
right to be advised by counsel with respect to the negotiations, terms and conditions of
this Agreement, and that the decision of whether or not to seek the advice of counsel
with respect to this Agreement is a decision which is the sole responsibility of each of
the Parties hereto. This Agreement shall not be construed in favor of or against either
Party by reason of the extent to which each Party participated in the drafting of the
Agreement.

23.5 Applicable Law: The formation, interpretation and performance of this
Agreement shall be governed by the laws of the State of California. Venue for
mediation, arbitration and/or actions arising out of this Agreement shall be in the City of
EI Cajon, California.

23.6 Waiver: Unless otherwise expressly provided herein, no delay or omission by the
Parties hereto in exercising any right or remedy provided for herein shall constitute a
waiver of such right or remedy, nor shall it be construed as a bar to or a waiver of any
such right or remedy on any future occasion.
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23.7 Effect of Headings: Headings appearing in this Agreement are inserted for
convenience of reference only, and shall in no way be construed to be interpretations of
the provisions hereof.

23.8 Amendments: This Agreement may be modified, amended or supplemented only
by the mutual written agreement of the Parties hereto.

23.9 Authorization and Compliance: Each Party represents that it is duly authorized to
execute and carry out the provisions of this Agreement.

23.10 Further Assurances: The Parties agree to do such further acts and things and
execute and deliver such additional agreements and instruments as the other may
reasonably require to consummate, evidence or confirm the agreements contained
herein in the manner contemplated hereby.

23.11 Counterparts: This Agreement may be executed by the Parties in one or more
counterparts, all of which taken together shall constitute one and the same instrument.

. The facsimile signatures of the Parties shall be deemed to constitute original signatures,
and facsimile copies hereof shall be deemed to constitute duplicate original
counterparts.

23.12 Exhibits and Glossary of Terms: All Exhibits and Glossary of Terms are
incorporated herein by reference into this Agreement.

23.13 Third Party Beneficiary: Nothing within this Agreement shall create a contractual
relationship between the City and any third party.

Section24: Prevailing Wages; Labor Law Compliance

24.1 This Agreement is subject to the provisions of Division 2, Part 7, Chapter 1
(commencing with section 1720) of the California Labor Code relating to public works.
Construction Consultant agrees to execute City's Agreement to Comply with California
Labor Law Requirements and to comply with the Labor Code to the extent that work
under this Agreement is subject to those requirements.

[SIGNATURE BLOCK]
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EXHIBIT LIST (1 - 3)

1. Reuest for Proposals for Alternative Project ProcurementWith Guaranteed
Maximum Price

2. Proposal for Preconstruction Services
3. Schedule of Rates
4. Project Schedule
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ALTERNATIVE PROJECT PROCUREMENT – PRE-CONSTRUCTION SERVICES 
AND GUARANTEED MAXIMUM PRICE PROPOSAL FOR THE EL CAJON ANIMAL 

CONTROL FACILITY PS 0020/PW3121-2  
 
 
THIS AGREEMENT is made and entered into this _______ day of ___________, 201_, 
by and between the CITY OF EL CAJON (herein “City”), a charter city and municipal 
corporation, and C.W. Driver, LLC (“Construction Consultant or CC”), a California 
limited liability company.  City and CC are sometimes individually referred to as “Party” 
and collectively as “Parties”.  
  

RECITALS 
 
1.  On August 8, 2015 a Request for Proposal (“RFP”) was issued for pre-construction 
services, a Guaranteed Maximum Price (“GMP”) proposal, and construction (design 
build) services for the construction of the El Cajon (“EC”) Animal Control Facility PS 
00200/PW3121-2 Project (the “Project”);  
 
2.  The delivery method for this Project is commonly known as “Construction Manager 
at Risk” (“CMAR”).  For this Project, the City will utilize an alternate project procurement 
method to retain a Construction Consultant (“CC”) as an alternative to traditional 
Design-Build. The City’s alternate project procurement method consists of a pre-
construction phase and a construction (design build) phase with separate contracts for 
each phase;  
 
3.  This Agreement is for pre-construction services with a GMP proposal for the Project; 
 
4. The City has an existing professional services contract with Ferguson Pape Baldwin 
Architects that includes services through Design Development.  The City would like to 
have the option to assign that contract to the CC if the GMP proposal is accepted;  
 
5.  Six (6) firms submitted proposals and based upon the review of each proposal, four 
(4) firms were invited to interview, and interviews were conducted with all four firms, 
Construction Consultant was selected as the respondent who can provide the best 
value and who best met the evaluation criteria specified in the RFP including licensing, 
experience and technical competence, schedule, rates, insurance, and financial 
resources, who can provide all the requirements for both the pre-construction and 
construction contracts, and with whom City could negotiate an agreement; 
 
6.  Upon the City’s acceptance of a GMP, the City may, but is not required to, award the 
construction (design-build) phase of the Project to the CC. 
 
 NOW THEREFORE, in consideration of the mutual promises and covenants 
contained herein: 
 
THE PARTIES AGREE: 
 
Section 1: Scope of Work to Be Performed by Construction Consultant 
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1.1 In accordance with the terms set forth in this Agreement and the Request for 
Proposals for Alternative Project Procurement with Guaranteed Maximum Price for the 
EC Animal Control Facility, PS 00200/PW3121-2 Project (Exhibit 1 attached hereto and 
incorporated by this reference as if fully set forth herein), CC shall design and engage in 
pre-construction services for construction of a fully functional animal control facility for 
the City.  The EC Animal Control Facility, PS 00200/PW3121-2 Project shall include, but 
not be limited to, all components outlined and described in Exhibit 1.  
 
1.2 The services provided by the CC shall include, but not be limited to, all services 
outlined and described in this Agreement and pre-construction services within Exhibit 1. 
 
1.3 The CC shall: 
 

1.3.1 Perform pre-construction services on a time and materials basis for an 
amount not-to-exceed Eighty-six Thousand Two Hundred Ninety Dollars and No Cents 
$86,290.00.  At completion of the design development and bridging documents, a 
Guaranteed Maximum Price (GMP) proposal will be established which will include, but 
not be limited to, the cost for all labor, equipment, and material to design and construct 
the EC Animal Control Facility, PS 00200/PW3121-2 Project in accordance with all 
applicable rules, regulations, and laws.  When the GMP has been established, City shall 
consider award of the contract for the construction phase of the Project to the CC.  
 

1.3.2 Provide the GMP to City and complete the pre-construction services by 
July 1, 2016, including City approval of the design development and bridging 
documents, in accordance with the schedule set forth in Exhibit 3. 
 
Section 2: General Obligations of City 
 
2.1 City shall be obligated as follows: 
 

2.1.1 Designate a representative (the “City Representative”) who is/are 
authorized to act on behalf of City with respect to the Project, except as to those 
decisions that require authorization by the El Cajon City Manager or El Cajon City 
Council. 
 

2.1.2 Make decisions with reasonable promptness to avoid delay in the 
orderly progress of CC’s services per the schedule in Exhibit 3. 
 

2.1.3 At the request of CC, City will use its best efforts to provide CC with 
any available information about the Project Site geotechnical soil conditions; it will, 
however, be the responsibility of CC to take all reasonable steps to verify all such 
information as it deems necessary to perform its services under this Agreement.  City 
does not warrant to CC the accuracy or completeness of any such information. 
 

2.1.4 Make payments to CC in the amounts and in accordance with the 
terms set forth below. 
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2.2 CC shall be paid as invoiced on a time and materials basis in bi-monthly 
payments in accordance with the schedule set out in Exhibit 3. 
 

2.2.1 For each CC submission, City shall have ten (10) working days to 
review, approve, conditionally approve, or deny said set of documents.  
 
Section 3: General Obligations of CC 
 
3.1 CC shall be obligated as follows: 
 

3.1.1 At all times in performing its services under this Agreement to design 
and deliver a high quality Project consistent with standard of care in Section 3.3 that 
satisfies the time, monetary, quality and design parameters set forth in this Agreement. 
 

3.1.2 Complete pre-construction services, and GMP proposal for the Project 
on time, consistent with time frames set forth in the schedule (Exhibit 3), but if CC 
reasonably believes that any action, inaction, decision or direction by City or agent for 
the City will likely result in the schedule or GMP being exceeded, CC will notify City at 
Project Team meeting and in writing within five (5) calendar days of discovering such 
action, inaction, decision, or direction.  Included in such notice will be an estimate of the 
cost and time impact resulting from such action, inaction, decision or direction. CC shall 
provide complete and accurate pricing within ten (10) calendar days of said discovery.   
 

3.1.3 Perform all services as expeditiously as is consistent with reasonable 
skill and care, and complete the services within each and all of the time periods set forth 
in this Agreement and the schedule (Exhibit 3). 
 

3.1.4 Comply with the California Fair Employment and Housing Act and all 
other State, Federal and local laws including, but not limited to, those prohibiting 
discrimination, on account of race, color, national origin, religion, age, sex or handicap. 
 

3.1.5 Take all reasonable steps during the course of the Project to study all 
applicable laws, codes, ordinances, rules, orders, regulations, and statutes affecting the 
Project, including but not limited to, zoning, environmental, building, fire and safety 
codes and coverage, and lien laws, and comply with them in performance of its 
services.  CC shall ensure that the Project design conforms to all applicable federal, 
state and local laws, statutes, ordinances, rules, regulations, orders or other legal 
requirements, (collectively “Governmental Requirements”) existing as of the date of this 
Agreement.  However, the City recognizes that Governmental Requirements and their 
interpretations by governmental officials (“Code Authority”) are often subject to change 
at any time, even after issuance of a notice to construct.  If, after the date of this 
Agreement, modifications to the Project are required because of a change in 
Governmental Requirements or their interpretation by a Code Authority which had not 
previously been given, or which if given, was different than a prior interpretation of a 
Code Authority, CC shall make the required modifications to comply with the same.  In 
the event of such an occurrence the compensation to CC and the associated design 
and pre-construction schedule may be subject to an adjustment.  Nothing contained in 
this paragraph shall relieve CC of its obligations to modify the Project at its own 
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expense where CC has failed to design the Project in compliance with Governmental 
Requirements applicable as of the date of this Agreement.   
 

3.1.6  Adhere to the provisions of all permits, the latest edition of the 
Standard Specifications for Public Works Construction, City ordinances and this 
Agreement. 
 

3.1.7 Provide estimates of cost for design development and bridging 
documents. 
 

3.1.8 Review soils and geotechnical reports relating to the Project Site; and 
determine if any further subsurface investigations are warranted.  If such further 
investigations are authorized by City, CC shall perform said investigations.  The costs of 
said investigations will be included in the GMP. 
 

3.1.9 Perform Quality Control (“QC”).  Review the drawings and 
specifications in order to achieve a good result by identifying and correcting errors and 
omissions and reduce the quantity of Change Orders during the course of construction.  
Include a detailed review of drawings and designs relative to Code Compliance laws.   
 

3.1.10 Be fully responsible for damages, and liabilities resulting from errors or 
omissions below the standard of care defined in Section 3.3 by CC or CC’s agents, 
employees, design consultants and contractors; such costs, damages and liabilities 
shall not be chargeable to the City nor shall they be a basis for seeking an adjustment in 
the GMP or Contract Time. 
 
3.2 CC agrees to fully assume all risks, and costs associated with such risks, in 
performing the services and meeting the obligations under this Agreement. 
 
3.3 CC shall perform in a manner consistent with that level of care and skill ordinarily 
exercised by members of the profession currently practicing under similar conditions 
and in similar locations.  Compliance with this section by CC shall not in any way 
excuse or limit CC’s obligations to fully comply with all other terms in this Agreement. 
 

3.3.1 Contractor’s License.  CC warrants that at least one member of the CC 
team shall be licensed by the California Contractor’s State License Board as a Class B 
General Building Contractor.  CC is to provide a list of the responsible people within 
their organizations performing services, which shall include their qualifications and their 
function, for approval by the City prior to start of services.  City and CC shall identify 
“key personnel” who, should CC obtain a contract for the construction phase of the 
Project, shall remain on the Project until Final Completion.  If any such “key personnel” 
leave the employment of CC, City shall have the right to approve the replacement 
personnel assigned to this Project.  CC shall comply with all licensing requirements of 
the State of California, County of San Diego, and City of El Cajon. 
 

3.3.2 The specified Management Team as designated in Exhibit 2 shall be 
assigned to the project throughout all phases of the Project hereunder.  So long as any 
member of the Management Team remains in the employ of the General Contractor, 
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such persons shall not be changed or substituted from the Project, or cease to be fully 
committed to the Project as deemed necessary by the City in its reasonable discretion, 
without the prior written consent or instruction of the City. 
 

3.3.3 City Right to remove any member of the designated Management 
Team.  Notwithstanding the foregoing provisions of Section 3.3.2 if any member of the 
Management Team proves not to be satisfactory to the City, upon written notice from 
the City to the CC, such person or persons shall be promptly replaced by a person who 
is acceptable to the City in accordance with the procedures set forth below. 
 

3.3.4 Replacement selection of any member of the designated Management 
Team.  Within five (5) working days after receipt of a notice from the City requesting the 
replacement of any member of the Management Team, or promptly following the 
discovery that that any member of the Management Team is leaving the employ of the 
CC, the replacement/substitution (together with such person’s resume and other 
information regarding such person’s experience and qualifications)shall be submitted for 
approval by City.  The replacement/substitution shall commence work on the Project no 
later than five (5) calendar days following the City’s approval of such replacement, 
which approval shall not be unreasonably withheld.   
 
3.4 CC agrees and acknowledges that the City Representative is the only person 
with authority to approve additions or modifications to Project.  Any costs or delays 
resulting from or associated with additions or modifications implemented without the 
written authorization of City Representative shall be borne exclusively by CC and not be 
grounds for an increase in the fees or schedule (Exhibits 2 and 3) in this Agreement. 
 
3.5 CC shall fully cooperate with City Representative and any of its agents assigned 
to this project. 
 
Section 4: Work Restriction and Bidding Requirement 
 
4.1 As part of the pre-construction services provided, CC shall determine how best to 
package portions of the work for purposes of bidding.   
 
Section 5: CC’s Services and Obligations – Pre-Construction Services 
 
5.1 CC’s services in the pre-construction phase shall include, but are not limited to 
the Scope of Work outlined in Exhibit 1 or any of the following: 
 

5.1.1 Continue to develop, program, and refine project requirements and 
review such requirements with the City. 
 

5.1.2 Utilize the City required standard specifications, project requirements, 
approved master plans, Federal, State, County, and City performance and design 
criteria, concept drawings, and reports to  prepare and provide schematic design, 
design development and bridging documents suitable for preparation of the GMP. 
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5.1.3 Provide design for all elements of the Project, including but not limited 
to: animal control facility, public improvements, landscaping, lights and public facilities 
that may be needed for the planning and construction of this type of facility. 
 

5.1.4 Collaborate with the City, the Animal Care Facility Operator, and the 
Design Professional to guide the project design to be consistent with the City’s goals 
and objectives that includes design development drawings, and bridging documents that 
will include as a minimum the following deliverables: 
 

 5.1.4.1 Cost estimating services to assure the design development 
is consistent with the project budget. 
 

 5.1.4.2 Assist with definition of entitlements and permits. 
 

 5.1.4.3 Establishing and controlling the schedule. 
 
  5.1.4.4 Participate in the development of design documents, and 
provide expertise with construction methods and means, constructability reviews, value 
engineering analysis, and offer suggestions to control costs, and to improve the quality 
and efficiency of the project. 
 

 5.1.4.5 Incorporate the requirements of permitting agencies as may 
become apparent in the course of design.  In addition, the CC shall research all San 
Diego Regional Water Quality Control Board, County Airport Authority, all agencies of 
the California Natural Resources Agency, San Diego County Air Pollution Control 
District and noise abatement requirements.  The CC shall assist with development of all 
appropriate environmental plans, including but not limited to, an air pollution control 
plan, and a noise abatement plan.  The CC shall submit, manage and obtain approval of 
an application for a Stormwater Management Permit to the appropriate authority.  CC 
shall incorporate appropriate facilities in the design. 
 

5.1.5 Provide construction cost control estimates during the design to 
support constructability reviews.  Revise these cost control estimates once other review 
comments have been incorporated. 
 
 5.1.6 Prepare complete Schematic and Design Development Submittal which 
include, without limitation, the following: 
 

5.1.6.1 Conceptual and Design Development Site plan with pertinent 
notes and dimensions. 
 

5.1.6.2 Design analyses to include the following at a minimum: 
description of project concepts that address the salient points of the design; calculations 
to support the design, identification of necessary licenses and permits that are 
anticipated to be required as part of the design and/or construction process; calculation 
to support the design; basis of design, product data on pumps including certified pump 
curves, if applicable. 
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5.2 Submit completed Schematic Design and Design Development Submittals to the 
City incorporating any comments of suggestions compiled in the review process. 
 
Section 6: Additional Services 
 
6.1 City will have the right to direct CC to perform Additional Services beyond those 
specified in this Agreement.  CC may provide Additional Services only if authorized in 
writing, in advance, by City and after complying with Section 6.2.  In the event of a 
change of this nature, CC will estimate the cost of the Change Order, assist City in 
developing drawings and specifications as necessary to generate a GMP, present a 
recommendation for a Change Order to City, and implement such changes as approved 
by City. 
 
6.2 If at any time CC contends that it is being asked to perform Additional Services, it 
shall give City written notice 5 days prior to performing said services indicating that CC 
intends to seek additional compensation beyond the GMP.  Furnishing advance written 
notice shall be a condition precedent to being able to seek additional compensation 
from City. 
 
Section 7: Insurance 
 
7.1 The insurance provisions herein shall not be construed to limit CC’s indemnity 
obligations contained in this Agreement. 
 
7.2. CC agrees to obtain and maintain in full force and effect, during the term of this 
Contract, commercial general liability insurance of not less than $2,000,000.  Such 
insurance policy shall comply with El Cajon City Council Policy D-3, which is attached 
hereto as Exhibit 5 and made a part of this Contract.  If there is any conflict between 
Exhibit 5 and this Section 7, the terms of Exhibit 5 shall apply.  All insurance policies 
shall be subject to approval by CITY as to form and content.   
 
7.3. CC shall furnish properly executed endorsements and certificates of insurance to 
CITY prior to commencement of services under this Contract.  Such endorsements and 
certificates shall: 
 

7.3.1 Clearly evidence all coverages required above, including specific evidence 
of a separate endorsement naming CITY as an additional named insured; 
 

7.3.2 Indicate whether coverage provided is on claims-made or occurrence 
basis; and 
 

7.3.3 Provide that such insurance shall not be materially changed, terminated, 
or allowed to expire except on thirty (30) days prior written notice, via certified mail to 
CITY. 
 

7.3.4 CC agrees to provide CITY with copies of all required policies upon 
request.  
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7.4 Errors and Omissions Insurance.  The CC shall carry errors and omissions 
insurance for any work performed by licensed design professionals retained by CC.  In 
the event coverage under this policy is terminated or not renewed for any reason, 
extended reporting period coverage shall be purchased for not less than two years. 
 
7.5 CC shall maintain Workers’ Compensation insurance with statutory limits, and 
employer’s liability insurance with limits of not less than $1,000,000 per accident. 
 
7.6 Verification of Coverage 
 

7.6.1 CC shall furnish the City with original certificates and amendatory 
endorsements effecting coverage required by this clause.  The endorsements should be 
on ISO forms or evidence of coverage shall be demonstrated, provided those 
endorsements or policies conform to the requirements.  All certificates and 
endorsements are to be received and approved by the City before work commences.  
The City reserves the right to require complete, certified copies of all required insurance 
policies, including endorsements affecting the coverage required by these specifications 
at any time. 
 
Section 8: Change in GMP and Contract Time – Change Orders 
 
8.1 The GMP and Contract Time may only be changed by written Change Order. 
Change Orders shall be issued only under the following circumstances: 
 

8.1.1 The City directs CC to perform Additional Services or City Changes as 
provided in Section 6. 
 

8.1.2 For reasons expressly provided elsewhere in this Agreement. 
 
8.2 The following procedure shall be followed for the issuance of Change Orders: 
 

8.2.1 Upon the occurrence of any event that gives rise to a Change Order, 
CC shall give the City notice of the same within 5 days.  CC shall not proceed with any 
such services or work until such notice has been given to the City except if such 
services or work are necessary to protect public health, safety or property. 
 

8.2.2 Unless otherwise directed by the City Representative in writing, before 
proceeding with any Change Order work CC shall promptly provide the City with a 
detailed and complete estimate of cost impact associated with the Change Order, 
including all appropriate direct and indirect costs and credits.  All such costs and credits 
shall be accurately categorized into CC Fixed Fee or Reimbursable Costs.  CC shall 
also provide City with a realistic estimate of the impact, if any, the Change Order will 
have on the Contract Time. 
 

8.2.3 Upon submission of the detailed estimates by the CC, the Parties will 
attempt to negotiate an appropriate adjustment in GMP and Contract Time.  If an 
agreement is reached, a Change Order reflecting the agreement will be executed by the 
Parties.  If an agreement is not reached, the City shall have the option to direct the CC 
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to proceed with the subject services and/or work, during which time the CC shall 
contemporaneously maintain accurate and complete records of all labor, material and 
equipment utilized in performing the subject services and/or work.  These records shall 
be submitted to the City and shall become the basis for continued negotiations between 
the Parties for an equitable adjustment to the GMP and/or Contract Time.  
 

8.2.4 In the event there is any disagreement or dispute between the Parties 
as to whether the CC is entitled to a Change Order or the amount of the Change Order, 
the matter shall be resolved in accordance with Section 21 - Disputes.  CC shall not 
have the right to stop or delay in the prosecution of any services or work, including 
services or work that is the subject of the Change Order, pending this resolution 
process.  Instead, CC shall continue diligently prosecuting all such services and work. 
 

8.2.5 City may, in its sole discretion, adjust the GMP or Contract Time for 
any undisputed amount or time associated with the Change Order or Additional 
Services. 
Section 9: CC GMP for Services and Reimbursements 
 
9.1 CC shall submit to City design development and bridging documents for plan 
check.  Upon the approval of the design development and bridging documents, CC 
shall, within twenty (20) working days, submit a GMP for approval by City.   The GMP 
shall include all Hard Construction Costs, CC Contingency Fund, Reimbursable Costs, 
and CC Fixed Fee for the complete design and construction of the entire Project as 
specified in the bridging documents; provided that: 
 
 9.1.1 Said GMP shall be supported by a detailed itemized breakdown that 
shows: the CC Fixed Fees and the expected Hard Construction Costs for each of the 
major trades on the Project which will include labor, material expenses, equipment 
costs, and a reasonable CC Contingency Fund.  Said CC contingency fund shall not 
exceed 5% of the Hard Construction Costs. 
 
 9.1.2 The GMP shall include a CC Contingency Fund which can be used by 
the CC with City approval.  If the Parties mutually agree that there is a sufficient surplus, 
the CC Contingency Fund will be available to provide additional funds for Change 
Orders as provided for in Section 8 of this Agreement.   
 

9.1.3 CC shall prepare, with the cooperation of the City, alternate bid items 
to assist in meeting the GMP. 
 
9.2 GMP shall not include the fixed fee of $86,290.00 for the pre-construction phase.  
Said fee for the pre-construction phase shall not be exceeded unless Additional 
Services are requested pursuant to Section 6 above or a Change Order issued pursuant 
to Section 8.  Unless otherwise expressly provided in this Agreement, CC GMP shall 
include full compensation for all costs of any type incurred by CC in performing all 
services and obligations under this Agreement, including but not limited to the following:  
 

9.2.1 All Design Consultants.   
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9.2.2 Estimating, management of design consultants and value engineering. 
 

9.2.3 All profit CC intends to earn under this or subsequent Agreement(s). 
 

9.2.4 All direct and incidental costs incurred by CC, except for those 
Additional Services specifically identified in Section 6. 
 
9.3 CC shall be reimbursed, without markup and only as specified in this or 
subsequent Agreement(s) for the following “Reimbursable Costs:”  
 

9.3.1  Any reimbursable cost expressly provided for elsewhere in this or 
subsequent Agreement(s). 
 
9.4 CC agrees and acknowledges the City retains its full and complete discretion for 
all legislative actions, including any future appropriations necessary to complete this 
Project or fund this or subsequent Agreement(s).  As more fully provided in Section 14, 
the City may terminate this Agreement for any reason, including but not limited to, 
circumstances under which the City Council fails to appropriate sufficient funds or is 
unsuccessful at obtaining long term financing. 
 
Section 10: Payment Terms 
 
10.1 CC shall provide all pre-construction services for the pre-construction fee.  CC 
shall submit certificate and application for payment to the City on a bi-monthly basis for 
pre-construction services rendered and costs incurred.  The bi-monthly payment shall 
be based upon time and materials, not to exceed the agreed upon amount as set out in 
Exhibit 2. 
 
10.2 CC shall develop and maintain an accurate system for tracking all Reimbursable 
Costs for the Project.  Utilizing this system, CC shall include with each bi-monthly 
payment application an itemization of all such Reimbursable Costs actually incurred by 
CC, during the previous two months.  If requested by the City, CC shall provide all 
backup documentation supporting such Reimbursable Costs. 
 
10.3 CC shall separately submit to City a certificate and application for payment on a 
monthly basis for any authorized Additional Services performed by CC.  If Additional 
Services are not disputed by City, City shall pay the invoiced amount within thirty (30) 
days of receipt of fully complete invoice. 
 
Section 11: Contract Time 
 
11.1 The “Contract Time” shall be the number of calendar days set forth in Exhibit 3. 
 
11.2 “Time is of the essence” with regard to Contract Time and all milestones listed in 
the schedule. 
 
Section 12: Personal Services and Non-Assignability 
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12.1 This is a personal services Agreement and, therefore, CC shall not alter the key 
employees nor assign or transfer, voluntarily or involuntarily, any of its rights, duties or 
obligations under this Agreement except upon the prior written consent of City.  Any 
such change, assignment or transfer without the prior written consent of the City shall 
be deemed null and void and constitute a material breach under this Agreement.   
 
Section 13: Indemnification 
 
13.1 To the fullest extent permitted by the law, CC shall indemnify, defend, protect 
and hold harmless City, their elected and appointed officers, agents, employees, 
consultants, (collectively herein the “Indemnitees”), from and against all claims, 
demands, causes of action, damages, injuries, liabilities, losses and expenses 
(including, without limitation, reasonable attorneys’ and consultants’ fees and expenses) 
of any kind whatsoever, arising in whole or in part out of or resulting from  CC’s 
performance of this Agreement, CC’s breach of this Agreement, or the alleged negligent 
acts or omissions of CC, its architects, engineers, other professionals and consultants, 
contractors, suppliers or anyone directly or indirectly employed by any of them or 
anyone for whose acts they may be liable.  The obligations of the CC under this 
paragraph for errors or omissions, including those of the design professional 
subcontractors, which includes the Design Subcontractors, consultants, agents and 
employees thereof (“Design Subcontractors”), which arise from (1) the preparation or 
approval of maps, drawings, opinions, reports, surveys, designs or specifications, or (2) 
the giving of or the failure to give directions or instructions shall not be limited to the 
amount of coverage provided for in the professional liability insurance policy.  If City is 
fully reimbursed by CC’s insurance for any loss covered by this paragraph, CC shall 
have no further obligation for such loss. 
 
13.2 CC’s obligation to indemnify under Section 13.1 shall not extend to such claims, 
demands, causes of action, damages, injuries, liabilities, losses and expenses, to the 
extent that such is the result of the active negligence or the willful misconduct of an 
Indemnitee.  CC’s obligation to defend under Section 13.1, if not covered by the 
insurance to be provided on the Project, shall not extend to such claims, demands, 
causes of action, damages, injuries, liabilities, losses and expenses, or causes of 
actions, to the extent that such are caused by the active negligence or the willful 
misconduct of the Indemnitee, and from no other cause. 
 
Section 14: Right to Terminate and Suspend Work 
 
14.1 CC shall be entitled to an extension of time and compensation in accordance 
with the provisions of this Agreement. 
 
14.2 Termination of Agreement by City for Cause:  If, through any cause, CC shall fail 
to fulfill in a timely and proper manner CC’s obligations under this Agreement, or if CC 
shall violate any of the covenants, agreements or stipulations of this Agreement, City 
shall have the right to terminate this Agreement by giving written notice to CC of such 
termination and specifying the effective date thereof at least five (5) days before the 
effective date of such termination.  All finished or unfinished documents, data, studies, 
drawings, maps, plans, specifications, reports, electronic files, and other materials 
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prepared by CC, or any of its agents, or Subcontractors, shall, at the option of the City, 
become the property of the City, and CC shall be entitled to receive just and equitable 
compensation for any work satisfactorily completed on such documents and other 
materials up to the effective date of Notice of Termination, not to exceed amounts 
payable hereunder, and less any damages caused by CC’s breach. 
 

14.2.1 In the event the Agreement is terminated in accordance with this 
section, City may take possession of the Project and may complete the pre-construction 
phase of the Project by whatever method or means City may select. 
 
 14.2.2 If the cost to complete the pre-construction phase of the Project 

exceeds the balance, which would have been due, CC shall pay the excess amount to 
City, or the amount owed to the City is less than $10,000, it shall be a credit against 
costs for the construction phase, taken upon the first draw for construction. 
 

14.2.3 Rights of City Preserved:  Where CC’s services have been so 
terminated by City, the termination will not affect any rights or remedies of City against 
CC then existing or which may thereafter accrue. 
 
14.3 Any dispute as to the amount due or owed to CC upon termination under this 
section shall be resolved in accordance with Section 14.7. 
 
14.4 Termination for Convenience by City:  City may terminate this Agreement at any 
time and for any reason, by giving specific written notice to CC of such termination and 
specifying the effective date thereof, at least seven (7) days before the effective date of 
such termination.  In that event, all finished and unfinished documents and other 
materials described hereinabove shall, at the option of the City, become City’s sole and 
exclusive property.  If the Agreement is terminated by City as provided in this 
paragraph, CC shall be entitled to receive just and equitable compensation for any 
satisfactory work completed to the effective date of such termination.  CC hereby 
expressly waives any and all claims for damages or compensation arising under this 
Agreement except as set forth herein. 
 

14.4.1  Records and Documents Relating to Termination:  Unless otherwise 
provided in the Agreement or by statute, CC shall maintain all records and documents 
relating to the terminated portion of this Agreement for three (3) years after final 
settlement.  This includes all books and other evidence bearing on CC’s costs and 
expenses under this Agreement.  CC shall make these records and documents 
available to City, at CC’s office, at all reasonable times, without any direct charge.  If 
approved by the City Manager, photographs, electronic files, microphotographs, or other 
authentic reproductions may be maintained instead of original records and documents. 
 
14.5 Upon receipt of the Notice of Termination, CC shall take any action that may be 
necessary, or that the City Manager may direct, for the protection and preservation of 
the property related to this Agreement that is in the possession of CC and in which City 
has or may acquire an interest. 
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14.6 Payment to CC Due to Termination - CC and the City Manager may agree upon 
the whole or any part of the amount to be paid because of the termination.  The amount 
may include a fee proportional to the percentage of work satisfactorily completed.  
However, the agreed amount may not exceed the total dollar amount authorized by City 
as reduced by the amount of payments previously made. 
 
14.7 Failure to Agree on Payment - If CC and City fail to agree on the whole amount 
to be paid because of the termination of pre-construction phase of the Project, City shall 
pay CC the fair and reasonable amounts determined in good faith by City as follows, but 
without duplication of any amounts agreed to above: 
 

14.7.1  The price for completed services accepted; 
 

14.7.2 The costs incurred in the performance of the pre-construction phase of 
the Project terminated, including initial costs and preparatory expense allocable thereto.  
These costs are only for Work completed and accepted by the City based on an audit of 
all Contractors’ bills of materials and the timecards for Work actually performed; 
 

14.7.3 CC services through the date of termination shall be paid based on 
actual time spent as documented on timecards.  Expenses shall be paid based on 
invoice and receipts provided by CC; 
 

14.7.4  Under no circumstances will CC be entitled to any consideration for 
lost profit or lost opportunity costs; 
 
14.8 If CC does not agree that the amount determined by the City Manager is fair and 
reasonable and if CC gives notice of such disagreement to City within thirty (30) days of 
receipt of payment, then the amount due shall be as later determined pursuant to the 
procedures in Section 14.7. 
 
14.9 Payment for Property Destroyed, Lost, Stolen or Damaged - Except to the extent 
that City expressly assumed the risk of loss, the City Manager shall exclude from the 
amounts payable to CC under this section, the fair value, as determined by the City 
Manager, of property that is destroyed, lost, stolen, or damaged so as to become 
undeliverable to City. 
 
14.10 Deductions - In arriving at the amount due CC under this section, there shall be 
deducted: 
 

14.10.1 Any claim which City has against CC under this Agreement; and 
 

14.10.2 The agreed price for, or the proceeds of sale of, materials, supplies, or 
other things acquired by CC or sold under the provisions of this clause and not 
recovered by or credited to City. 
 
14.11 Termination of Agreement by CC:  
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14.11.1 CC may terminate the Agreement upon ten (10) days written notice to 
City, whenever: 
 

14.11.1.1 The pre-construction phase of the Project has been 
suspended for more than ninety (90) consecutive days through no fault or negligence of 
CC, and notice to resume Work or to terminate the Agreement has not been received 
from City within this time period; or, 
 

14.11.1.2  City should fail to pay CC any monies due it in accordance  
with the terms of this Agreement and within ninety (90) days after presentation to City 
by CC of a request therefore, unless within said 10-day period City shall have remedied 
the condition upon which the payment delay was based. 
 

14.11.2  In the event of such termination, CC shall have no claims against City 
except for those claims specifically enumerated in Section 14.9, herein, and as 
determined in accordance with the requirements of said section. 
 
Section 15: Independent Contractor 
 
15.1 CC and any Contractor, Subcontractor, agent or employee of CC, shall act as an 
independent contractor and not as an agent, officer or employee of City.  Except as 
expressly provided in this Agreement, City assumes no liability for CC’s actions and 
performance; in particular, but without limitation, City assumes no responsibility for 
paying any taxes, bonds, payments or other commitments, implied or explicit, by or for 
CC.  CC acknowledges that it is aware that because it is an independent contractor, 
City is making no deductions from the fees for services being paid to CC and that City is 
not contributing to any fund on the behalf of CC.  CC disclaims the right to any type of 
additional fee or benefits. 
 
Section 16: Independent Judgment 
 
16.1 Unless otherwise directed in writing by City, CC shall, in providing the 
professional services required by this Agreement, arrive at conclusions with respect to 
the rendition of information, advice and recommendations, independent of the control 
and direction of City, other than normal contract monitoring; CC, however, shall possess 
no authority with respect to any City decision beyond rendition of such information, 
advice and recommendations.  CC shall not have the authority to act as an agent on 
behalf of City unless specifically authorized to do so by City in writing. 
 
Section 17:  Maintenance of Records and Accounting 
 
17.1 CC shall maintain, during the pre-construction phase of the Project and for a 
period of three (3) years after completion of the Project, accurate and organized records 
of all costs of any type and all services performed under this Agreement.  City will have 
the right at any time, including during the performance of all phases of the Project, in the 
event the CC is awarded the construction contract, to audit and copy all such records. 
 
Section 18: Ownership of Documents 
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18.1 Drawings, plans and specifications, and all reports, studies, tracings, maps, 
electronic files, and other documents prepared or obtained by CC in the course of 
performing the work under this Agreement shall be the property of City, and CC shall 
convey and transfer all copyrightable interests in such drawings, plans and 
specifications, documents to City.  Basic survey notes, sketches, charts, computations 
and similar data prepared or obtained by CC under this Agreement shall, upon request, 
be made available to City.  City agrees to use the original plans and drawings for 
purposes of this construction project only and will not use the original plans or drawings 
in connection with any other construction project.  City agrees to indemnify, defend and 
hold harmless CC against any claims, losses, costs or damages as a result of City's 
reuse or misuse of such plans, drawings and specifications.  In the event of the return of 
the plans, drawings, or specifications to CC or its representative, CC shall be 
responsible for their safe return to City.  CC shall be entitled to retain copies of the 
plans, drawings and specifications for their files. Under no circumstances shall CC fail to 
deliver any draft or signed and sealed final plans, drawings or specifications to City 
upon written demand by City for their delivery, notwithstanding any disputes between 
CC and City concerning payment, performance of Agreement, or otherwise.  This 
covenant shall survive the termination of the Agreement. 
 
18.2 Title to Intellectual Property. CC shall represent that it has secured all necessary 
licenses, consents or approvals to use the components of any intellectual property, 
including computer software, used in the rendering of services and the production of the 
materials for the Project and that City has full legal title to and the right to reproduce 
such materials.  CC covenants to defend, indemnify and hold City harmless of any loss, 
claim or liability in any way related to a claim that City is violating, as a result of any 
services rendered by the CC, either any contractual provisions or any federal, state or 
local law, relating to trade names, licenses, franchises, patents or other means of 
protecting interests in products or inventions. 
 
Section 19: Force Majeure 
 
19.1 Any party to this Agreement may be excused for any delay or failure to perform 
its duties and obligations under this Agreement, except for obligations to pay money, 
but only to the extent that such failure or delay is caused by an Event of Force Majeure 
as set forth in Section 19.2.  If an Event of Force Majeure set forth in Section 19.2 
causes a delay or failure in performance of only a portion of the obligations of a Party 
under this Agreement, then only that portion of performance which was delayed or 
prevented by such cause shall be deemed excused, and the performance of all other 
obligations of a Party not so delayed shall not be excused by an Event of Force 
Majeure.  Delay or failure in performance of all other obligations of a Party not so 
delayed shall not be excused by such Event of Force Majeure.  Delay or failure in 
performance by a Party which is the result of an Event of Force Majeure set forth in 
Section 19.2 shall be deemed excused for a period no longer than the delay or failure in 
performance caused by such Event. 
 
19.2 An Event of Force Majeure means an occurrence beyond the control and without 
the fault or negligence of a Party, including but not limited to unusually severe weather, 
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flood, earthquake, fire, lightning, and other natural catastrophes, acts of God or the 
public enemy, war, terrorist act, riot, insurrection, civil disturbance or disobedience, 
strike or labor dispute for which CC is not responsible, expropriation or confiscation of 
facilities, changes of applicable law, or sabotage of facilities, so long as such Party 
makes good faith and reasonable efforts to remedy the delays or failures in 
performance caused thereby.  However, CC, in developing the GMP and Project 
Schedule, has incorporated three (3) days for anticipated adverse weather days that 
may disrupt work on the Project; in the event CC is awarded the construction contract, 
CC shall be entitled to relief under this section for adverse weather only to the extent 
adverse weather days exceed this amount of days. 
 
19.3 A Party shall give written notice to the other Party as soon after becoming aware 
of the delay or failure in performance caused by an Event of Force Majeure as is 
reasonably possible, but in any event within five (5) working days after Party becomes 
aware of such delay or failure. 
 
19.4 No Event of Force Majeure shall be a basis for monetary adjustment to the GMP.  
Costs incurred by the CC as a result of a Force Majeure Event will be reimbursed 
according to the terms of this Agreement from the Contingency Fund. 
 
Section 20: Hazardous Materials 
 
20.1 In the event the CC or any other party encounters asbestos or hazardous or toxic 
materials at the Project Site, or should it become known in any way that such materials 
may be present at the Project Site or any adjacent areas that may affect the 
performance of the CC’s services, the CC may, at his or her option and without liability 
for consequential or any other damages, suspend performance of services on the 
Project until the City retains appropriate specialist consultant(s) or contractor(s) to 
identify, abate and/or remove the hazardous or toxic materials, and warrant that the 
Project Site is in full compliance with applicable laws and regulations. 
 
Section 21: Disputes 
 
21.1 All claims, counterclaims, disputes, and other matters in question arising under, 
or relating to, the Agreement or the breach thereof shall be processed in accordance 
with the provisions of this section, unless specifically addressed by another provision of 
this Agreement. 
 
21.2 CC shall submit its written request for additional compensation for work beyond 
the scope of this Agreement to City pursuant to Section 6 – Additional Services.  City 
shall make a determination on CC’s request in writing within 7 days of receipt of request 
and all supporting data. Said request for approval of work beyond the scope of this 
Agreement shall be made in good faith and accurately reflect the adjustment in project 
fee or schedule for which CC believes City is liable, and covers all costs and delays to 
which CC believes it is entitled as a result of the occurrence of the claimed event.  All 
requests for adjustment in schedule shall include an analysis of the impact of the 
claimed work on specific activities on the schedule. 
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21.3 If CC disagrees with City’s determination, CC shall file a claim in writing in 
accordance with the procedures set forth in Chapter 1.10 of the El Cajon Municipal 
Code, as same may from time to time be amended, the provisions of which are 
incorporated by this reference as if fully set forth herein, and such policies and 
procedures used by the City in the implementation of the same. 
 
21.4 Pending final resolution of any claim, including litigation, CC shall proceed 
diligently with performance of the Project, and comply with any direction of City. 
 
Section 22: Notices 
 
22.1 All notices, demands or other communications hereunder shall be given or made 
in writing and shall be delivered personally or sent by courier or registered or certified 
mail, return receipt requested, postage prepaid, addressed to the Party to whom they 
are directed at the following addresses, or at such other addresses as may be 
designated by notice from such Party:  
 
 To CITY: 
 
  Douglas Williford, City Manager 
  200 Civic Center Way 

El Cajon, CA 92020 
   
 To CC:  
   

C.W. Driver 
__________________________ 
__________________________ 

  
Any notice, demand or other communication given or made solely by mail in the manner 
prescribed in this section shall be deemed to have been given and to be effective three 
(3) days after the date of such mailing; provided, however, that any notice, demand or 
other communication which would otherwise be deemed to have been given on a day 
which is not a working day shall be deemed to have been given on the next subsequent 
working day. 
 
Section 23: Miscellaneous Terms 
 
23.1 Representations:  Each Party hereto declares and represents that in entering into 
this Agreement it has relied and is relying solely upon its own judgment, belief and 
knowledge of the nature, extent, effect and consequence relating thereto.  Each Party 
further declares and represents that this Agreement is being made without reliance 
upon any statement or representation of any other Party not contained herein, or any 
representative, agent or attorney of any other Party. 
 
23.2 Severability:  If any term or condition of this Agreement is held to any extent to be 
invalid or unenforceable, all the remaining terms and conditions shall be enforceable to 
the fullest extent permitted by law. 
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23.3 Entire Agreement: This Agreement contains the entire agreement, between the 
Parties and supersedes all prior negotiations, discussions, obligations and rights of the 
Parties in respect of each other regarding the subject matter of this Agreement.  There 
is no other written or oral understanding between the Parties.  No modification, 
amendment or alteration of this Agreement shall be valid unless it is in writing and 
signed by the Parties hereto. 
 
23.4 Drafting Ambiguities:  The Parties agree that they are aware that they have the 
right to be advised by counsel with respect to the negotiations, terms and conditions of 
this Agreement, and that the decision of whether or not to seek the advice of counsel 
with respect to this Agreement is a decision which is the sole responsibility of each of 
the Parties hereto.  This Agreement shall not be construed in favor of or against either 
Party by reason of the extent to which each Party participated in the drafting of the 
Agreement. 
 
23.5 Applicable Law:  The formation, interpretation and performance of this 
Agreement shall be governed by the laws of the State of California.  Venue for 
mediation, arbitration and/or actions arising out of this Agreement shall be in the City of 
El Cajon, California. 
 
23.6 Waiver:  Unless otherwise expressly provided herein, no delay or omission by the 
Parties hereto in exercising any right or remedy provided for herein shall constitute a 
waiver of such right or remedy, nor shall it be construed as a bar to or a waiver of any 
such right or remedy on any future occasion. 
 
23.7 Effect of Headings: Headings appearing in this Agreement are inserted for 
convenience of reference only, and shall in no way be construed to be interpretations of 
the provisions hereof. 
 
23.8 Amendments: This Agreement may be modified, amended or supplemented only 
by the mutual written agreement of the Parties hereto. 
 
23.9 Authorization and Compliance: Each Party represents that it is duly authorized to 
execute and carry out the provisions of this Agreement. 
 
23.10 Further Assurances: The Parties agree to do such further acts and things and 
execute and deliver such additional agreements and instruments as the other may 
reasonably require to consummate, evidence or confirm the agreements contained 
herein in the manner contemplated hereby. 
 
23.11 Counterparts:  This Agreement may be executed by the Parties in one or more 
counterparts, all of which taken together shall constitute one and the same instrument.  
The facsimile signatures of the Parties shall be deemed to constitute original signatures, 
and facsimile copies hereof shall be deemed to constitute duplicate original 
counterparts. 
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23.12 Exhibits and Glossary of Terms:  All Exhibits and Glossary of Terms are 
incorporated herein by reference into this Agreement. 
 
23.13 Third Party Beneficiary:  Nothing within this Agreement shall create a contractual 
relationship between the City and any third party. 
 
Section24: Prevailing Wages; Labor Law Compliance 
 
24.1 This Agreement is subject to the provisions of Division 2, Part 7, Chapter 1 
(commencing with section 1720) of the California Labor Code relating to public works. 
Construction Consultant agrees to execute City’s Agreement to Comply with California 
Labor Law Requirements and to comply with the Labor Code to the extent that work 
under this Agreement is subject to those requirements. 
 

[SIGNATURE BLOCKS TO BE ADDED] 
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EXHIBIT LIST (1 - 5) 
 
 

1. Request for Proposals for Alternative Project Procurement with Guaranteed 
Maximum Price 

2. Proposal for Preconstruction Services 
3. Schedule of Rates 
4. Project Schedule 
5. City of El Cajon City Council Policy D-3 



TO: Mayor Wells, Mayor Pro Tern McClellan
Councilmembers Ambrose, Bales, Kendrick

MEETING: Dec. 8, 2015

ITEM NO: 1.12

TheValley ojOpportunity

FROM: Dennis Davies, Deputy Director of Public Works

SUBJECT: Traffic Calming Request on Westwind Drive

RECOMMENDATION: That the City Council adopt the next RESOLUTION in order
to establish permanent all-way stop signs on Westwind Drive at the intersections of
Cottonpatch Way and Falmouth Drive in order to enhance pedestrian and traffic safety and
promote traffic flow.

BACKGROUND: Residents adjacent to Westwind Drive have expressed concerns over the
speed of vehicles and the general safety ofpedestrians crossing at certain key intersections.
In recent months, there have been two separate requests to install all-way stop signs at the
intersections of Cottonpatch Way and Falmouth Drive on Westwind Drive.

Westwind Drive is a north-south "collector" roadway that extends from Fletcher Parkway
to Murray Drive, which is 1.2 miles in length and has a posted speed limit of 35 miles per
hour. Westwind Drive carries approximately 3,300 vehicles per day, Falmouth Drive
carries approximately 200 vehicles per day, and Cottonpatch Way carries 150 vehicles per
day. Currently, there is an existing all-way stop sign at the intersection of Chatham Street
at Westwind Drive.

Cottonpatch WayIWestwind Drive Intersection
An intersection "corner" sight distance field analysis was performed at the subject
intersection to determine if a motorist traveling from Cottonpatch Way onto Westwind
Drive has adequate sight distance to safely enter the intersection. The minimum
intersection corner sight distance of 385 feet is desirable for a street with a posted speed
limit of 35 miles per hour based on Chapter 200 of the Caltrans Highway Design Manual.
The measured corner sight distance is 180 feet for a driver viewing north and 286 feet for a
driver viewing south on Westwind Drive. City records revealed that no collisions occurred
at this intersection during the past three years.

Falmouth DriveIWestwind Drive Intersection
An intersection "corner" sight distance field analysis was performed at the subject
intersection to determine if a motorist traveling from Falmouth Drive onto Westwind Drive
has adequate sight distance to safely enter the intersection. The measured corner sight
distance is 215 feet for a driver viewing north and 202 feet for a driver viewing south on
Westwind Drive. City records revealed that two "broadside" type of collisions occurred at
this intersection during the past three years.



Both of these study intersections do not satisfy the minimum traffic volume and accident
history for an all-way stop sign installation per the California Manual on Uniform Traffic
Control Devices (CAMUTCD) guidelines. At both study locations the intersection corner
sight distance is restricted. A motorist, after stopping, cannot fully see conflicting traffic
and is not able to negotiate the intersection unless conflicting cross traffic is also required
to stop on the through street.

CONCLUSION: All-way stop signs are used as a neighborhood traffic calming measure,
which potentially reduce speeds in the immediate vicinity ofthe proposed intersection. The
severity oftraffic collisions may also be reduced at the all-way stop intersections. Based on
this information, staff recommends that the City Council approve the installation of "all­
way" stop signs on Westwind Drive at Falmouth Drive and Cottonpatch Way. Staff also
recommends the installation of white edge-line striping to narrow the travel lane widths on
Westwind Drive between Fletcher Parkway and Falmouth Drive to help reduce vehicle
speeds. National studies have shown that vehicle speeds are reduced between four (4) to
seven (7) miles per hour by reducing the travel lane widths on residential streets.

FISCAL IMPACT: Approximately $2,000.00 for the installation of traffic signs and
pavement legends and routine maintenance costs. This cost is budgeted in the Fiscal Year
2015·16 Traffic Maintenance Budget Activity Account.

PREPARED BY:

~c..~
Dennis C. Davies
DEPUTY DIRECTOR
OF PUBLIC WORKS

APPROVED BY:

b~c~/
Douglas WilHfill'
CITY MANAGER



RESOLUTION NO. -15

RESOLUTION MODIFYING TRAFFIC RESOLUTION NO. 6887 TO
ESTABLISH ALL-WAY STOPS ON WESTWIND DRIVE AT THE

INTERSECTIONS OF COTTONPATCH WAY AND FALMOUTH DRIVE

WHEREAS, the City Council finds it appropriate to adopt the following additional
traffic rules and regulations which the City is empowered to adopt by resolution, and to
modify Resolution No. 6887, the Traffic Resolution of the City of EI Cajon, to incorporate
the following provisions as if set forth therein in full; and

WH EREAS, the City Council evaluated the intersections on Westwind Drive at
Cottonpatch Way and at Falmouth Drive, and considered all of the evidence submitted,
both oraland documentary, and determined that all-way stops should be installed at the
above-referenced locations for the health, safety and welfare of the residents.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF EL CAJON AS FOLLOWS:

1.
Council.

The foregoing recitals are true and correct and are the findings of the City

2. The City Council further finds that this project is exempt from environmental
review under CEQA Guideline 15301(c) (Class 1) as it is a minor alteration of an existing
public street involVing negligible or no expansion of an existing use.

3. The intersection of Cottonpatch Way and Westwind Drive shall be designated
as an "all-way stop."

4. The intersection of Falmouth Drive and Westwind Drive shall be designated
as an "all-way stop."

5. The Deputy Director of Public Works is hereby directed to immediately cause
the installation of appropriate signs to establish said intersections as "all-way stops."

6. The above stop controls shall supersede any previously established stop
controls at said locations.

7. EI Cajon City Council Resolution No. 6887 is hereby modified to include the
designation of "all-way stops" on Westwind Drive at the intersections of Cottonpatch Way
and Falmouth Drive.

12/08/15 (Item 1.12)

TAli-Way Stops atWestwind Dr (CottonpatchWay & Falmouth Dr) 112515
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NOTICE OFPROPOSED
CONDITIONAL USE PERMIT

SUNSHINE HOUSING PROJECT

NOTICE IS HEREBY GIVEN that the EICajon Planning Commission will holda publichearing at7:00p.m••Tuesday.December1. 2015. andthe EI Cajon City
Council will holda publichearing at 7:00p.m.. December8. 2015.in the CityCouncil Chambers, 200 CivicCenterWay,EICajon, CA,to consider:

CONDITIONAL YSEPERMIT NO.2227- SUNSHINE HOUSING PROJECT, assubmittedbySouth Sunshine Associates, LP (Katherine McFadden), requesting a
70·unitaffordable housingproject for low-income familiesand veteran households. Thesubject property is addressed as230 South Sunshine Avenue. This
project is exemptfrom the California Environmental QualitY Act (CEQA).

The public is invited to attend and participate in these public hearings. The agenda reports for this project will be available 72 hoursprior to the meeting for
Planning Commission and CityCouncil at hllp:flwww.cityofelcajon.us/your-govemmentlcalendar-meelings.list. To download a copy,clickthecurrentagenda - full
version link, thenthe agenda Item. In an effortto reducethe City'scarbonfootprint, papercopies will notbe provided at the publichearings, butwill be available at
the Project Assistance CenterandCityClerkcounters uponrequest.

Ifyou challenge the matterin court,youmaybe limitedto raisingonly thoseissuesyouor someone elseraised at the publichearings described in this noticeor in
written correspondence delivered to the Commission or Council at, or priorto, the publichearings. The Cityof EICajon encourages the participation of disabled
individuals inthe services, activities, andproqrams provided by the City. Individuals withdisabilities whorequire reasonable accommodation in orderto participate
in the public hearing should contact the Planning Division at 619.441.1742. More information about planning and zoning in EI Cajon is available at
hUp:/IWWW.cltyofelcajon.us/your-govemmentldepartments/community-developmentlplal1l1ing.division.

Ifyou haveany questions, or wishany additional information, pleasecontactLORENA CORDOVA at 619.441.1539 or via emailatlcordova@cityofelcajon.us and
reference "Housing" in the subject line.
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Application& DisclosureStatement

Project Assistance Center
Planning Group

PLANNING PERMIT APPLICATION

Type of Planning Permit(s) Requested

OAZP
OSP

OOther:

~CUP

DscR
DLLA
DrPM

DPRD
DTSM

DpUD
DVAR

DSDP
DZR

Applicant Information (the individualor entity proposing to carry out the project; not for consultants)

Company Name:

Contact Name:

Address:

Phone:

South Sunshine Associates, L.P., a California limited partnership

Katherine McFadden

9 Cushing Street, Irvine, CA 92618

916..273-4886 Email: katherlne@domusd.com

Interest in Property: ~Own o Lease oOption

Project Representative Information (if different than applicant; consultant Informationhere)

Company Name:

Contact Name:

Address:

Phone:

YHLA Architects

Howai Lai License: C-34587------------
1617 Clay Street, Oakland, CA 94612

510-836-6688 Email: howai@yhla.net

Property Owner Information (if different than applicant)

Company Name:

Contact Name:

Address:

Phone: Email:--------

200Civic CenterWay 1EI Cajon 1California I 920201619-441-1742Main 1619-441-1743 Fax



Project Location

Parcel Number (APN): 487-342·03 & 487·342-06----------------------------
Address: 230SoulhSunshine Avenue, EI Cajon, CA92020

Nearest Intersectlon: West Douglas Avenue----...:::..-..------------------------

Project Description (or attach separate narrative)

Proposal is a4-storymixed use project. Upper 3 levels contain 69 units of affordable

housing, along with amenities such as central laundry, common lounges, and a courtYil

for open space. The ground level contains covered parking along with a community

room, management office, manager's unit. and community serving office space.

Hazardous Waste and SubstancesStatement

Section 65962.5(f) of the State of California Government Code requires that before the City of EI Cajon
accepts as complete an application for any discretionary project, the applicant submit a signed
statement Indicating whether or not the project site Is identified on the State of California Hazardous
Waste and Substances Sites List. This list Identifies known sites that have been subject to releases of
hazardous chemicals, and is available at http:Uwww.calepa.ca.gov/sitecleanup/corteselistL. Check the
appropriate box and if applicable, provide the necessary information:

The development project and any alternatives proposed in this application:
~ Is/are NOTcontained on the lists compiled pursuant to Government CodeSection 65962.5.o isfare contained on the lists complied pursuant to Government CodeSection 65962.5.
If yes, provide Regulatory Identification Number: Date of list: _

Authorization

Applicant Signature}:

Properly Owner Signature': Date:

1012612015

1012612015

1. Aplllicant'sSignature: I certifythat I havereadthisapplication and state that the above Information Iscorrect, and thatI amtheproperty
owner, authorized agentof the propertyowner,or other person having a legal right, Interest, or entitlement to the use of the properly
that Is the subject of this application. I understand that the applicant Is responsible for knowlng and complying with the governing
policiesand regulations applicable to the proposed development or permit. The CltyIsnotliablefor anydamages or loss resulting from
the actual or alleged failureto Inform the applicant of anyapplicable laws or regulations, Including beforeor during final Inspections. City
approvalof a permitapplication, Including all related plans anddocuments, Isnot a grantof approval to Violate anyapplicable polley or
regulation, nordoesit constitute awaiverby the Cityto pursue anyremedy. whichmay be available to enforce andCorrect violations of
the applicable policies andregulations. I authorize representatives of theCltyto enterthesubject propertyfor Inspection purposes.

2. PropertyOwners Signature: If not the same asthe applicant, property ownermust also sign. A signed, expressed letter of consent to
this application may be provided separately Instead of signing this application form. lly signing. propertyowner acknowledges and
consents to allauthorizations, requirements, conditions andnotrees described In this application. Noticeof Restriction: property owner
further acknowledges and consents to a Noticeof Restriction being recorded on the title to their propertyrelated to approval of the
requested permit. ANoticeof Restriction runswtth the landandbinds anysuccessors In Interest.



Project Assistance Center
Planning Group

DISCLOSURE STATEMENT

Disclosure Statement

This statement is intended to identify and avoid potential conflicts of interest that may
exist between the project proponents and the decision makers; including City staff,
Planning Commissioners, and City Council members.

The following information must be disclosed:

1. list the names and addresses of all persons having a financial interest in the
application.

JongLimb, 9 Cushing Ste.200Irvine, CA92618

Monlque Hastings, 9 Cushing ste.200Irvine, CA 92818

Meea I<ang, 9 Cushing Ste.200Irvine, CA92618

list the names and address of all persons having any ownership interest in the
property involved.

Jonglimb, 9 Cushing 8te. 200Irvine, CA92618

Monlque Hastings, 9Cushing ste, 200Irvine. CA92618

MeeaI<ang, 9 Cushing Ste. 200Irvine, CA92618

2. ifany person Identified pursuant to (1) above is a corporation or partnership, list the
names and addresses of all individuals owning more than 10% of the shares in the
corporation or owningany partnership interest in the partnership.

Jonglimb, 9 CUShing Ste. 200Irvine, CA92618

Monlque Hastings. g Cushing ste, 200 Irvine, CA92618

Meea Kang, 9 Cushing Ste. 200 Irvine, CA92618

3. ifany person identified pursuant to (1) above is a trust, list the name and address of
any person serving as trustee or beneficiary or trustor of the trust.

N/A

200 Civic Center Way I EI Cajon I California I 92020 I 619-441-1742 Main I 619-441-1743 Fax



4. Have you or your agents transacted more than $500.00 worth of business with any
member of City staff, Boards, Commissions, Committees and Council within the past
12 months or $1,000.00with the spouse of any suchperson?Yes No __x_

If yes, please indicate person(s), dates, and amounts of suchtransactions or gifts.

"Person" is defined as "Any individual, proprietorship, firm, partnership, joint venture,
syndicate, business trust, company, corporation, association, committee, and any other
organization or group of persons actingin concert." Gov't Code §82047.

':J{t:dw'1 ~1{ I}ZC7?~t4lc If}/{)·tel/.':
Signature ofapplicant / date

SouthSunshineAssociates. LP., a Califomla Iimiled pamtershlp

Printor type name of applicant

NOTE: Attachappropriate names on additional pages as necessary.
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CONDITIONAL USE PERMIT AND DESIGN REVIEW - Response #2
2015.11.23

PROJECT INFORMATION

GROUP OPe< SPACE PRIVATE OPEN SPACE
{GARllEN &PLAZA} ISALCONIESiI'ATIOS}

PRO\IIOED PROVIDED

1STflOOR .
2NDFlOOR; 7.919 SF 1.629SF

3RDFtOOR 12. '.oMSF

4THFtOOR ". 1.0S4SF

ROOF

TOTAl. PRO\'IDED ',2S5SF ~137Sf TOTAl COM9lNEC: 11S12SF

OPEN SPACE

GENERAL VICINITY PLAN· not to scale

PROJECTINFORMAllON ltNDEX

SITE CONTEXT PHOTOGRAPHS

FlRST F1.00RISlTE PlAN
SECOND FLOOR PLAN

ENlARGEl)SIlEPlAN

nfIROflOOR PlAN

FOURTHFlOORPLAH

8U1Ul1NGEt.EVA11CW$

'iAl.llINGEl£I!A11ONS
sa:11ONS

COlOO\ AND MATERIAlS

'M'lCAlUNITPlAN

3OREt<IlERlNG"""""SENTA'IION
SDRENOERJ«)REMESEN'TA1IQN

All

P1

A1

P!l

>11.'
A3

'"
'"..
AI

JIll

AS

A10

A11

BUlLOING AREA - """"""'" OTI<ER """"-'- GROSS PERFLOOR

GROIJNOLE'IEJ. U01SF 3,493Sf amSF 2.223 SF ......SF

2HOlEVEl. 23.319SF · '03SF :i.708SF 27.2fl,1SF

3RlllEVEl. Z,379SF · 'Il3SF 3.709 SF V,2ll1SF

4THtEVEl. 23,37ltSJ: · '''SF 3.1'09Sf 27.281 SF

TOTAL 71,ssaSf 3.493Sf 29;3S3SF t"'~Sf 1'1.739~

SHEET INDEX

RESDENTlAl. UNIT MIX I '·1lEllllOOM I ~..BEOROOM

!17;739SF GROUNlllEVEl.

:.\S.896SF ,""lEVEl. 16

BUIlDING SlTE....,Io.UIOACRES·(4:).747$F} 3m>lEVEl. 16

6.200SF 4THLEVR 16

TOTAl UNITS: 70 .. I 22

n7;7SiSf--- ·AS,.7'(7SF
zes

35.B95 SF--- ·43,.741 SF
I'l%

70

l.ooACRES · 70.....,

YHl.A ARCHIfECTS

1617CLAYSTREET

OAKlAND. CA9C6-1'2

m:Sfll.ll3&.i6ll8

ARCHITECT

GFA

NE1'SlTEAREA

NETSIT1!AREA

1lLDG.001UNE

NUM8EROFUNITS

SlTEAREA

SOlJT>l S\IHSl<INE ASSOClI<lES. LP

.cust<ING. so"noo
I'RVINE.CA92e18

PROJECTHOl.lSI'KiDeNSlT't':

LOT COVERAGE:

flOORAREA RA't1O:

BUlIlING.GROSSFtOORAREA _

BtJtUlINGOO1UNE - _

SITE AREA:

lANDSCAPEl)AREA:

BUILOlNG AND srn:

BUItOING CODE

OWNERJDEVEtOPER

PROJECT DIRECTORY

CUP 2221
Received 11·24-15

SBSMI:ZONE:

CONSTRUCTION T\'PE:

FlRESPRINJ<I.ERS:

OCCUPANCY GROUP:

BUJ..OI'm,·HEG4TlNUUBEROFST"ORES:

USE:

ZONING DESIGNATION:

SPECIFICPlANARliJO

CODe ElllOON :

::T INFORMATION & INDEX

I

;:lJ ()
(D 0
0.»3C _ (D

o-~
(DIU(/)
0.. 0 0
~3~
(D(D-o
'"g.aor
IU --' 0
::> 0 (D

""""""".."llA_

em Of a. CAJOHPEIlIlIT_

PCRESOWlIDN"" _

ce"''''''"''''''"', _
"""""""'''''--------

"""""""------------ASSSSSQRPARCELNOISt: _

REQIJE"' _

CORNERSTONE PLACE
ELCAJON. CAUFORNIA

-- 171~171
TVl'E'M

NFPA1'3

""B
46'TO ROOF'" STORIES

MULT10fAMILYRESI)EN11AL I COMMERCIAL

""sPECIFIC PlAN '82·_IlOl
2Ot3CAUFORMA Bt.Ilt'lING:STANOAROSCODE

South SunsIine Assoclates.LP
a~w.200
1r\tIt.~!l2£11I

---~..-...--~..
~ ~-'"



I~! ill ! II ,I! 11-1 ilill
! I .... 5
1 t 1

<q

I~llll~ I il III Illj !Ilil It; If i IiI ~ I 1 I ~~ d ff t ~

IIIIII ~I I 1lllllllIlllll!1
IP fi I

!J mII t 1·1

Ii~lj III !111111~11111111111
If i 11 j fi I ~

of Ht i" J IqIf IiI t 1 ;" f ~

i pI flil I
~

i i

II~I !II !Ili!!!!ll !Ill !III !Ii III pitH 1 H II IIIIid ~ ~ ~ ~~D ~ II

~

_______ -, ~ L 1 .

I I
i ¥

! ! 1n---f1!!--I~-I--I;---+--"-----Ui-~-tr------: ---: I
: i ~ II ~ I. m~ i

. • ..,--;~~;+---t~:r+.~-­

~

~

I~~i

I

~'r
jd

I

inl
s

I\ I .',
II

I I

H I

I I,ll
I I "III .11,

~ I I

I 1111
I ,If
I flh
I

I
I

~!
i'..I

I
I

I

I

J



~
W

I 5
I

II:

I
§... D..

I
i

~II
0

I ~

I
(I)~

I

I
«lll
W

I
Z

I

I
«
0

I

0
I

I ~

I
I

I
I

I
I
I

I
I
I ~

~~_ J J-~

jft"
Ii! I

Ill!"IIIII,

1II1«' !
Ii"



'":11

~

~i

I

Ii

!J
I l! 5

~

II.

::J!ll

~

!lio

Q

lilt:

6I
w

~o

~
ifi

It
2

~

,I i Ii
Hi

Ii ~!I

0
w

~
'"







1 • EAST ELEVATION ......
ClOlllENf ovan;lIIlWSl.,,,,..~

....,HCI'.Nt;tilt'-O. '1$lo1~

r. ct'w".,ltl"o\;$Tl';.CON'tMOt~~

!'oOrllVItl

"~OMM'AtM1l~1'I'l"tl"A

I'Af'Otl),....tAl, 0Al.C0HYM,oItlIJOfO~T\'I'tCAl,.

G hOtU4Ol:

.. 'ofI«lWlf«'OWll'l'$f1'U:-~

J ~~S'l'Ol"(lI'JlOHf1J'l'$ttill

wtAl.lU:M~"N:~

/IIOtt~tl

\I I<)'!'UlIt:O

,,*ffl)NETAl.~~""'l'It".....

o.oIl"Ot,CHfl'lV

~UOU'IINO;~

"4'ffl'iD....rAl,""(..a::~
"_l:)*"l!'TAl-_,".-oWOOOIll'~'"

"""'"r IfafllStO

'" N'..Q:tff COVoMC 1~'~
\I I,lICTN,.CtWotlCl.'C"O\ICJII>WIO~~

W PJII!m'DWTAUfI'llJn'OClOA

)( ....... IW,....eal:_"""1CAL
,.~M!"'l'~"NIOQ:,.~W(XlQ'l'Rf'l-iJli,

ASSEMIIU~~

'Z .('.A$'T~$('A'I'WAl,~~

cnYOFEJ.CA.IOlf--
, iii"""""" I.......xlll .",s,o,;.""",..,,,,,

REauEST: .

2. NORTH ELEVATION

CA'" I

ELEVATIONS-..-
-~- --~<:A==

SOuth Sunslfne Assoclates. LP

~=ff
NOT FOR

CONSTRUCTION
CORNERSTONE PLACE

El CAJON. CAt.IFORNIA

I'CRESOf."""''''" _
CCRESOLUT"" ... __N,.,, _

APl"ROVEDSY:

A5
2'015.11,,23



1 -WEST ELEVATION ......

2 - SOUTH ELEVATION

ct'Nt;m"'U.S'lUl~r,~f"tlI'\CAl.

to ~IIIQlllf(;""'::IftCNOII~l"'>1=AI.

r. CfI~"lA$fl;'~CONNOI,~~

'"''''''''P,tNttOM!TAol~'M't::At

l'.o«rEOilt'I&rAl.IW.COM'~~l"ll'fCIto.

G ""''''''''
1f1/tVI..W\IOJI:lOW""$l'PI:'~

COIoI'IIIt~$TOI«C"","*, llo'\'ll1Of

~ !oll"fAl.llCMI'f'tor.~

/IIOru:!lUl.,."".
Pn'tltJ)W!TAl~~n-Pl('.&

GNlMttN1StV
Q ~MOl~I"t~

r~DMtl'","I'r;Netl~

"""~()""","",Itol.....o"'''''''OWOQO .. l''IIICtW ......

"""'", ""''''''''
J\CClIJf1~n~~

I.CJ'AIo.~'e"Cl'\ItRl'W«l~~

'# I',tftmIOUI:.'TAl.Oflllf"rlXltla....,~ .........~~~
P~DMI!'I'A1, ""'OlI-T-"""OWOlXl ",",uti
~l":~

't t:qTlJT<lM:':.1lII':A'\'_~1'V"'ICAl

em OFa. c.uo.--
AS$ESSOR9Nl.CElNO($): -j

"'0o'''''--------------------1

PCRESOLtJTtON~., _

CC"""""''''''..'- _
"""""""'...._-------

APPROVED8¥:

OAT!" I

...I:lot_ ~_

~'== ~~==
South SunslileAssocIates. LP
~~W.2OIl

....CIIbrtlt92t1e

NOT FOR
CONSTRUCTION

CORNERSTONE PLACE
EL CAJON. CAlifORNIA

ELEVATIONS AS
2015.11.23



.... 5
«~

~

I Ulz
a ~

:d
Ul



1B~~tIl)

CIll'OF£l,CAJOH

~~:$

N"PROYED8Y:

OAT!: I

1 • EAST ElEVA110N

--
PeRE1lO!.U11ON _

CCRESOWT _

~ _-------

:::p~~~ IREOUE", .

-""'- -"""-
~== ~~==

South Sunshlne Assoclates.lP
~:1f!

NOT FOR
CONSTRUCTION

CORNERSTONE PLACE
EtCAJON. CAUFORNIA

COLORS AND MATERIALS AS
2015.11.23



EEEJ

~B

­~,~ ­~"

.­
4'_10'

3 - UNIT 2A (3-BR)

1-UNIT01-(1 BR)

m
~ D:~

4 • UNIT 2B (3-BR)

2 - UNIT 1A. (1 BR)

5· MANAGER'S UNIT (3-BR)

6 - UNIT 3 (3-BR)

ClTYOFE1.e.uoN--
:::~~~ IllEOWT: .

DATI" I

TYPICAL UNIT PLANS-..­_.(11.-...- =~=
~==

South Sunslline Assocla1es. LP
~=11l

~~W'

CORNERSTONE PLACE
a, CAJON. CAlIFORNIA

PeRESlX.U11ONlItQ.., _

CCRESOWl'fOt<CNQ, _

"""""""'"'"--------
""""""""

A9
2015.11.z3



ClTYOffl.~--
"",e"11;
ASS£S:SOftPARQ;;lNOfS):

1U:000ST:

PCREso..ltl1ON~ _er.
CCRESOlUTION No.,

OR!II"''''',"~ ""_.

1ntio.cilbdt:ll2t!11l a CAJON. CAUFORNIA
2Ct15.11.23



1 • VIEWFROMW.DOUGLAS ST.ANDS. SUNSHINE AVE.

CfJTOFB.CA.IOfII

_NO.
API'lJi:AN1:

ASStSSOR PARCEL. NO{$~

RtOUE'"

PCREscttn1ONH:a. _I\'/:
CCRE~NIl.

o-..ce... ""_.

~"'" EL CAJON. CALIFORNIA 2015.11.23



Cornerstone Place
Attachment 12

Public correspondence

Lorena Cordova - Housing

From:
To:
Date:
Subject:

Claudia Goertz<cjgoertz@gmail.com>
<lcordova@cityofelcajon.us>
11/20/2015 3:08PM
Housing

RE: proposed 70 unit project at the cornerof Douglas and Sunshine.

We, the Goertz FamilyTrust, own the office buildingacross the street at 300-350 W. Douglas Ave., the
northwestcomer ofDouglas and Sunshine. We Oppose the proposed project.

We have battledvandalism and criminalactivity in the area since OUfpurchase of the property approx.
16 years ago. Most of the problemshave come from apartmentprojects in the immediate area. We are
appalled that the City is consideringmore low incomehigh densityhousing in this already troubled area!

Today we receivednotice of the upcoming planningcommission hearing on Dec. 1. Unfortunately, due
to a long-planned vacation, we will not be able to attend.

To protect our right to raise this issue in the future: we object to thedensity and to the low-income
designation. TheCity is not able to adequately police the area as it isand we cannotencourage more low
income residents in this already crime-ridden area.

What assurances do we have that this will not become a blight, housing druggies and vagrants. That is
simplyintolerable.

PLease pass thisemail in its entirely to the planningcommission and I request a reply in writing.

Claudia Goertz, Trustee
GoertzFamity Trust.

Claudia Goertz, Broker
Certified Residential Specialist,Realtor
C Goertz & Assoc.
619-401-1263

file:///C :/Users/lcordova/AppData/LocallTemp/XPgrpwise/564F3789EI_CajonCity_Halll... 11/2512015
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MEETING: Dec. 8, 2015
ITEM NO: 101

TheValley ofOpportunity

TO: Mayor Wells, Mayor Pro Tern McClellan
Councilmembers Ambrose, Bales, Kendrick

FROM: Majed Al-Ghafry, Assistant City Manager

SUBJECT: Reallocate Low- and Moderate- Income Housing Asset Funds
(LMIHAF) and 2005 LMIHF Bonds (2005 Bonds) to provide financing
to South Sunshine Associates L.P. for Project Development of
Cornerstone Place at 230 S. Sunshine Avenue, EI Cajon, CA

RECOMMENDATION: That the Housing Authority Board
1. Open the public hearing and accept public testimony;

2. Close the public hearing; and

3. Acting as the EI Cajon Housing Authority Board of Commissioners adopt the next
RESOLUTION, in order to:

a) Reallocate $1.3 million in LMlHAF reserve funds and 2005 Bonds funds
appropriated in the LMIHAF'Fund in Fiscal Year 2015-16 Adopted Budget from
land acquisition costs to a project development loan to South Sunshine
Associates L.P. (the "Developer");

b) Authorize the Executive Director or designee to prepare, execute, and issue an EI
Cajon Housing Authority (the "Housing Authority") Loan Commitment Letter
(the "Commitment Letter") in the amount of $1.3 million between the Housing
Authority and the Developer, substantially in the form as presented at this
meeting; and

c) Authorize the Executive Director or designee to execute a Deed of Trust,
Promissory Note, Loan Agreement, Regulatory Agreement, and an Owner
Participation Agreement (the "Loan Documents"), including any supplemental
documents or amendments with the Developer at a later date, consistent with
terms and conditions as set forth in this report, subject to any other Housing
Authority requirements.

BACKGROUND: The City of EI Cajon (the "City") and the Housing Authority must
continue to produce and replace affordable housing units in accordance with California
Health and Safety Code 33000. During Fiscal Year 2015-2016, the City budgeted for a
housing development project to include property acquisition. On July 28, 2015, the City
Council approved the execution of a HOME Funding Agreement (the "Agreement") in the
amount of $1.2 million between the City and the Developer for the acquisition of property
located at 230 S. Sunshine Avenue, EI Cajon, CA 92020. Through the acquisition of this
property, the Developer proposed an affordable housing project for veterans and families.



City Council Staff Report
December 8, 2015, Agenda

The proposed project will be a 70-unit affordable housing project, tailored to low-income
families and veteran households comprised of 69 affordable units and 1 unrestricted
manager's unit, of which 22 are 3-bedrooom units and 48 are I-bedroom units.

In order to complete the project development, the Developer proposed to apply for additional
funds including Multi-family Housing Program ("MHP") funds, Cap-and-Trade funds, and
Veterans Housing and Homeless Prevention Program ("VHHP") funds. According to the
independent financial analysis prepared by Keyser Marston Associates, Inc. (the
"Consultant"), the project's total financing gap is $2.5 million including property
acquisition, construction, and indirect costs.

Staff recommends that the Housing Authority issue a Commitment Letter to the Developer
in the amount of $1.3 million for future development of Cornerstone Place to be located at
230 S. Sunshine Avenue, El Cajon, CA 92020. The Developer will be submitting an
application no later than December 14, 2015 to the State of California for VHHP funds. The
Commitment Letter will cover the financing gap, and will allow for the developer's
application to be more competitive to receive grants and local funding.

The Housing Authority will act as a Lender to the Developer. Staff is recommending loan
terms to include a three percent simple annual interest (3%), with all units to be restricted,
and all revenues generated will be shared with the Housing Authority for the purpose of
producing and preserving additional low-income housing units. All units will be restricted
with underlying affordability covenants for not less than 55 years as required under
California Health and Safety Code.

ENVIRONMENTAL REVIEW: An Environmental Assessment in accordance with HUD
regulations was completed for the funding agreement that included the acquisition of the
subject site for the purpose of constructing an affordable housing development. The City
Council approved the agreement on July 28, 2015. Furthermore, the proposed project is
categorically exempt from the provisions of the California Environmental Quality Act
("CEQA") according to section 15332, Class 32 (In-fill Development) of the CEQA
Guidelines. Section 15332 provides an exemption for in-fill development.

FISCAL IMPACT: Funds for the project have been appropriated in the LMIHAF Fund
(HA1501) in the Fiscal Year 2015-16 Adopted Budget. The budget will be adjusted to
reallocate $1.3 million in LMIHAF reserve funds and 2005 Bonds funds from land
acquisition to property development loan dlsbursement.

PREPARED BY:

Adriana Castaneda
SR. MANAGEMENT
ANALYST

APPROVED BY:

ouglas Willifor
CITY MANAGER
EXECUTIVE DIRECTOR

Attachments:
1. Draft El Cajon Housing Authority Loan Commitment Letter
2. Financial Analysis prepared by Keyser Marston Associates, Inc.



RESOLUTION NO. ECHA-

A RESOLUTION OF THE
EL CAJON HOUSING AUTHORITY

AUTHORIZING THE REALLOCATION OF LOW- AND
MODERATE-INCOME HOUSING ASSET FUNDS (LMIHAF)

AND 2005 LMIHF BONDS (2005 BONDS) TO PROVIDE FINANCING
TO SOUTH SUNSHINE ASSOCIATES L.P. FOR

PROJECT DEVELOPMENT OF CORNERSTONE PLACE AT
230 S. SUNSHINE AVENUE. EL CAJON, CA

WHEREAS, the City of EI Cajon (the "City") and the Housing Authority (the
"Authority") must continue to produce and replace affordable housing units in
accordance with California Health and Safety Code 33000, and during Fiscal Year
2015-2016, the City budgeted for a housing development project to include property
acquisition; and

WHEREAS, on July 28, 2015, the City Council approved the execution of a
HOME Funding Agreement (the "Agreement") in the amount of $1.2 million between the
City and South Sunshine Associates L.P. (the "Developer") for the acquisition of
property located at 230 S. Sunshine Avenue, EI Cajon, CA 92020; and

WHEREAS, through the acquisition of this property, the Developer proposed an
affordable housing project for veterans and families, and the proposed project will be a
70-unit affordable housing project, tailored to low-income families and veteran
households comprised of 69 affordable units and 1 unrestricted manager's unit, of which
22 are 3-bedroom units and 48 are 1-bedroom units; and

WHEREAS, in order to complete the project development, the Developer
proposed applying for additional funds including Multi-family Housing Program ("MHpII

)

funds, Cap-and-Trade funds, and Veterans Housing and Homeless Prevention Program
("VHHpII

) funds, and according to the independent financial analysis prepared by
Keyser Marston Associates, Inc. (the "Consultant"), the project's total financing gap is
$2.5 million including property acquisition, construction, and indirect costs; and

WHEREAS, the Developer will submit an application no later than December 14,
2015, to the State of California for VHHP funds.

WHEREAS, staff recommends that the Housing Authority issue a Commitment
Letter to the Developer in the amount of $1.3 million for future development of
Cornerstone Place to be located at 230 S. Sunshine Avenue, EI Cajon, CA 92020, to
cover the financing gap, and allow for the Developer's application to be more
competitive to receive grants and local funding; and

WHEREAS, the Housing Authority will act as a Lender to the Developer, and
staff further recommends loan terms to include a three percent (3%) simple annual
interest (3%), with all units to be restricted, and all revenues generated will be shared
with the Housing Authority for the purpose of producing and preserving additional low-



income housing units. All units will be restricted with underlying affordability covenants
for not less than 55 years as required under California Health and Safety Code; and

WHEREAS, an Environmental Assessment in accordance with HUD regulations
was completed for the funding agreement that included the acquisition of the subject
site for the purpose of constructing an affordable housing development. The City
Council approved the agreement on JUly 28, 2015. Furthermore, the proposed project
is categorically exempt from the provisions of the California Environmental Quality Act
("CEQA") according to section 15332, Class 32 (In-fill Development) of the CEQA
Guidelines. Section 15332 provides an exemption for in-fill development; and

WHEREAS, funds for the project have been appropriated in the LMIHAF Fund
(HA1501) in the Fiscal Year 2015-16 Adopted Budget, and the budget will be adjusted
to reallocate $1.3 million in LMIHAF reserve funds and 2005 Bonds funds from land
acquisition to property development loan disbursement.

NOW THEREFORE, BE IT RESOLVED BY THE EL CAJON HOUSING
AUTHORITY AS FOLLOWS:

1. The Housing Authority hereby approves the reallocation of $608,000 in
LMIHAF reserve funds and $692,000 in 2005 Bonds funds, for a total of $1.3 million
appropriated in the LMIHAF Fund in Fiscal Year 2015-16 Adopted Budget from land
acquisition costs to a project development loan to South Sunshine Associates L.P. (the
"Developer").

2. The Housing Authority hereby authorizes the Executive Director or
designee to prepare, execute, and issue an EI Cajon Housing Authority (the "Housing
Authority") Loan Commitment Letter (the "Commitment Letter") in the amount of $1.3
million between the Housing Authority and the Developer, substantially in the form as
presented at this meeting.

3. The Housing Authority hereby further authorizes the Executive Director or
designee to execute a Deed of Trust, Promissory Note, Loan Agreement, Regulatory
Agreement, and an Owner Participation Agreement (the "Loan Documents"), including
any supplemental documents or amendments with the Developer at a later date,
consistent with terms and conditions as set forth in this report, subject to any other
Housing Authority requirements.

12/08/15 (Item 101)

Reallocate LMIHAF& 2005 LMIHF Bonds - 230 S Sunshine 120215



 

 

 
 
 
 
 
 
 
 
December __, 2015 
 
 
Ms. Meea Kang 
South Sunshine Associates, L.P.  
9 Cushing, Suite 200 
Irvine, California  92618 
 
 
Re: El Cajon Housing Authority Funding Commitment to South Sunshine Associates, L.P.  
 
Ms. Kang: 
 
The El Cajon Housing Authority (the “Lender”), hereby commits to make a loan in the amount 
not to exceed $1,300,000 to South Sunshine Associates, L.P., a California limited partnership 
(the “Borrower”), in connection with the Borrower’s development of a 70 unit affordable housing 
development located at 230 S. Sunshine Avenue, El Cajon, CA 92020 (the “Project”) pursuant 
to the following terms, conditions, and limitations:   
 

Borrower:   South Sunshine Associates, L.P. 
 
Project: The Project shall be a 70-unit affordable housing project 

which will be tailored to low-income families and veteran 
households comprised of 69 affordable units and 1 
unrestricted manager’s unit, of which 22 are 3-bedrooom 
units and 48 are 1-bedroom units. 

 
Maximum Loan Amount: $1,300,000 
 
Loan Term:   57 years 
 
Interest Rate:   3% per annum (simple) 
 
Annual Payment: No payments due until the end of the 1st Operating Year.  

The 1st Operating Year shall commence one (1) year from 
issuance of the Certificate of Occupancy for the Project  by 
the El Cajon Building Division; annual payments in an 
amount equal to fifty percent (50%) of Surplus Cash 
thereafter until all principal and interest of the Loan has 
been repaid in full.  In the event their Borrower obtains 
multiple residual receipts loans in connection with the 
development of the Project, the Lender shall receive a 
proportionate share of fifty percent of Surplus Cash based 



 
South Sunshine Associates, L.P.  
November __, 2015 
Page 2 
 
 

 

upon the relative loan amount of the Loan to all residual 
receipts loans.  

 
Collateral/Guarantees: The Loan shall be nonrecourse to the Borrower’s partners 

and their assets.  The Loan will be secured by a fully 
subordinated deed of trust recorded against the Project. 

 
Loan Fees:   None 
 
Conditions: 1. Borrower’s receipt of an allocation of federal low 

 income housing tax credits and such other 
 financing sources reasonably acceptable to Lender 
 and Borrower to allow for the development of the 
 Project.  

 
 2. The preparation, execution and delivery of legal 

 documentation in form and substance reasonably 
 satisfactory to the Lender, Borrower and to their 
 respective legal counsel incorporating substantially 
 the terms and conditions outlined or referred to 
 above. 

 
This Commitment contains the complete and entire understanding of the parties hereto with 
respect to the subject matter hereof and supersedes all prior agreements, discussions and any 
previously issued letters of intent or commitments with respect thereto.  No changes or 
amendments to this Commitment shall be valid unless made in writing and similarly executed by 
the parties hereto. 

EL CAJON HOUISNG AUTHORITY  
 
By: __________________________ 
Its: __________________________ 

 
 
By signing below, Borrower hereby accepts the terms and conditions as set forth in the above 
Commitment. 

SOUTH SUNSHINE ASSOCIATES, L.P.,  
a California limited partnership 
By: Domus GP LLC, a California limited liability, 

its general partner  
 By: Domus Development, LLC, a 

 California limited liability company, 
 its manager 
 
 By:  _______________________ 

 Monique Hastings, 
 Authorized Signatory  

 
  



 

 
 
 

 
ADVISORS IN: 
REAL ESTATE 

AFFORDABLE HOUSING 
ECONOMIC DEVELOPMENT 

 
SAN FRANCISCO 
A. JERRY KEYSER 

TIMOTHY C. KELLY 
KATE EARLE FUNK 
DEBBIE M. KERN 

REED T. KAWAHARA 
DAVID DOEZEMA 

 
LOS ANGELES 

KATHLEEN H. HEAD 
JAMES A. RABE 

GREGORY D. SOO-HOO 
KEVIN E. ENGSTROM 

JULIE L. ROMEY 
 

SAN DIEGO 
PAUL C. MARRA  

 

 

 

 
 
 

MEMORANDUM 
 
 
To: Adriana Castaneda, Senior Management Analyst 
 City of El Cajon  
 
From: KEYSER MARSTON ASSOCIATES, INC. 
 
Date: November 30, 2015  
 
Subject: Cornerstone Place  
 
 
I. INTRODUCTION 
 
In accordance with your request, Keyser Marston Associates, Inc. (KMA) has undertaken a preliminary 
feasibility analysis of the above project.  Our analysis is based on the financial pro forma and 
subsequent correspondences submitted by Domus Development (Developer).   
 
The Developer proposes to build 70 affordable apartments to be named Cornerstone Place (Project) at 
230 S. Sunshine Avenue.  The Project will be targeted to very low and low-income families.  The 
Developer intends to finance the Project through a combination of conventional debt, 9% Low Income 
Housing Tax Credits, and Affordable Housing Sustainable Communities (AHSC) funds.  The Developer is 
seeking a commitment of up to $2,500,000 in gap financing from the City of El Cajon (City).     
 
We have attached to this memorandum the detailed KMA pro forma analysis. 
 
II. KEY FINDINGS  
 
• Total sources of funds are estimated at $23,473,000.   
 
• The cost of developing the Project including site acquisition costs, the construction of the 

residential units, indirects costs, and financing costs are estimated at $25,973,000. 
 

555 West Beech St., Suite 460  SAN Diego, CALIFORNIA  92101  PHONE: 619 718 9500  FAX: 619 718 9508 

WWW.KEYSERMARSTON.COM 15174ndh 

12067.002.001 



To: Adriana Castaneda, Senior Management Analyst November 30, 2015 
Subject: Cornerstone Place Page 2 
 
 
• As a result, KMA estimates the financing gap for the Project to total $2,500,000, or $35,700 per 

unit. 
 

III.  METHOD OF ANALYSIS 
 
The KMA method of analysis for this assignment involved the following steps: 
 
• Reviewed background documentation relevant to the Project. 
 
• Reviewed and analyzed the Developer’s financial pro forma.   

 
• Participated in teleconferences with the Developer and City staff to discuss inputs to the analysis 

and to gain an understanding of the Project parameters. 
 

• Researched applicability, regulations, and competitiveness for selected State and Federal 
affordable housing funding sources. 

 
• Prepared an independent financial pro forma to estimate the financing gap for the proposed 

Project.   
 
The detailed KMA financial pro forma is presented in Tables 1-5 attached to this memorandum 
report.  The pro forma includes: 
 
• Table 1 – description of the proposed development 

• Table 2 – preliminary development cost estimate 

• Table 3 – estimate of stabilized annual Net Operating Income (NOI) 

• Table 4 – estimate of financing gap 

• Table 5 – 10-year operating cash flow 

 
As shown in Table 2, the Project is estimated to cost $25,973,000, or $371,000 per unit, broken out as 
shown below. 
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Development Costs 

Direct Costs $18,264,000 

Indirect Costs $4,961,000 

Financing Costs 1,748,000 

Total Costs excluding Acquisition $24,973,000 

Acquisition Costs $1,000,000 

Grand Total Development Costs $25,973,000 

 
As shown in Table 4, the Project is estimated to support total funding sources of $23,473,000, or 
$335,300 per unit, as detailed below. 
 

Sources of Funds 

Supportable Permanent Loan $1,853,000 

Low Income Housing Tax Credit Equity Investment $14,938,000 

AHSC Funds $6,682,000 

Total Sources of Funds $23,473,000 

 
A comparison of total development costs vs. supportable funding sources indicates a Project financing 
gap of $2,500,000, or $37,500 per unit, as illustrated below. 
 

Financing Gap 

Total Sources of Funds $23,473,000 

(Less) Grand Total Development Costs  (25,973,000) 

Financing Gap 
   Per Unit 

($2,500,000) 
($35,700) 

 
IV. LIMITING CONDITIONS 
 
1. The analysis contained in this document is based, in part, on data from secondary sources such as 

state and local government, planning agencies, real estate brokers, and other third parties.  While 
KMA believes that these sources are reliable, we cannot guarantee their accuracy. 

 
2. The analysis assumes that neither the local nor national economy will experience a recession.  If an 

unforeseen change occurs in the economy, the conclusions contained herein may no longer be 
valid. 
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3. The development concept will not vary significantly from that identified in this analysis. 
 
4. Any estimates of development costs, income and/or expense projections are based on the best 

available project-specific data as well as the experiences of similar projects.  They are not intended 
to be projections of the future for the specific project.  No warranty or representation is made that 
any of the estimates or projections will actually materialize. 

 
 
attachment 
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TABLE 1

PROJECT DESCRIPTION  
CORNERSTONE PLACE
CITY OF EL CAJON

I. Site Area 1.07 Acres

II. Gross Building Area 
Net Residential Area 56,637 SF (1) 73%
Office/Professional 3,181 SF 4%
Community Space (2) 7,664 SF 10%
Circulation 9,736 SF 13%
Total Gross Building Area (GBA) 77,218 SF 100%

III. Number of Stories 4 Stories

IV. Construction Type Type V over podium

V. Unit Mix
One Bedroom 48 Units 69% 725 SF 
Two Bedroom 0 Units 0% 0 SF
Three Bedroom 22 Units 31% 909 SF
Total 70 Units 100% 783 SF

VI. Density 65.4 Units/Acre

VII. Affordability Mix
Units @ 30% of AMI 7 Units 10%
Units @ 40% of AMI 14 Units 20%
Units @ 50% of AMI 28 Units 40%
Units @ 60% of AMI 20 Units 29%
Manager 1 Unit 1%
Total/Average 70 Units 100%
Average Affordability 49% of AMI

(excl. Manager unit)

VIII. Parking 

Parking Type At-grade podium
Total Spaces 74 Spaces
Parking Ratio 1.1 /Unit

(1)

(2) Includes community room, lounge, exercise room, lobby, manager's office, and laundry rooms.

Average
Number of Units Unit Size (1)

Net residential area provided by Developer on 7/28/15 does not correspond to unit sizes shown in Developer's 
pro forma provided on 7/2/15.
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TABLE 2

ESTIMATED DEVELOPMENT COSTS
CORNERSTONE PLACE
CITY OF EL CAJON

Totals Per Unit Comments 
I. Direct Costs (1) (2)

Off-Site Improvements $233,000 $3,329 $5 Per SF Site
On-Site Improvements $1,165,000 $16,643 $25 Per SF Site
Parking $2,653,000 $37,900 $35,851 Per Space
Shell Construction $13,127,000 $187,529 $170 Per SF GBA
Tenant Improvements - Office/Professional $111,000 $1,586 $35 Per SF Office/Professional
FF&E/Amenities $105,000 $1,500 Allowance
Contingency $870,000 $12,429 5.0% of Directs

Total Direct Costs $18,264,000 $260,914 $237 Per SF GBA  

II. Indirect Costs
Architecture & Engineering $1,263,000 $18,043 6.9% of Directs 
Permits & Fees (3) $1,500,000 $21,429 $19 Per SF GBA
Legal & Accounting $183,000 $2,614 1.0% of Directs 
Taxes & Insurance $274,000 $3,914 1.5% of Directs 
Developer Fee $1,400,000 $20,000 7.7% of Directs  
Marketing/Lease-Up $105,000 $1,500 Allowance
Contingency $236,000 $3,371 5.0% of Indirects

Total Indirect Costs $4,961,000 $70,871 27.2% of Directs

III. Financing Costs
Loan Fees $298,000 $4,257 1.6% of Directs  
Interest During Construction and Lease-Up $1,156,000 $16,514 6.3% of Directs
Title/Recording/Escrow $50,000 $714 0.3% of Directs
TCAC/Syndication Fees $88,000 $1,257 0.5% of Directs
Operating Lease-Up/Reserves $156,000 $2,229 0.9% of Directs

Total Financing Costs $1,748,000 $24,971 9.6% of Directs

IV. Total Costs without Acquisition $24,973,000 $356,757 $323 Per SF GBA  

V. Acquisition Costs $1,000,000 $14,286 $21 Per SF Site

VI. Total Costs with Acquisition $25,973,000 $371,043 $336 Per SF GBA  

(1) Includes the payment of prevailing wages.
(2) Reflects pro rata distribution of General Conditions & Contractor Fees.
(3) Developer estimate; not verified by KMA.
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TABLE 3

NET OPERATING INCOME 
CORNERSTONE PLACE
CITY OF EL CAJON

Unit
I. Gross Scheduled Income (1) Units Size $/Month Annual

One Bedroom @ 30% AMI 5 725 $415 $24,900
One Bedroom @ 40% AMI 10 725 $567 $68,040
One Bedroom @ 50% AMI 20 725 $719 $172,560
One Bedroom @ 60% AMI 13 725 $871 $135,876

Three Bedroom @ 30% AMI 2 900 $568 $13,632
Three Bedroom @ 40% AMI 4 900 $779 $37,392
Three Bedroom @ 50% AMI 8 900 $990 $95,040
Three Bedroom @ 60% AMI 7 900 $1,200 $100,800
Three Bedroom Manager 1 1,100 $0 $0

Total 70 783 $771.71 $648,240

Add: Other Income $8.93 /Unit/Month $7,500
Total Gross Scheduled Income (GSI) $655,740

II. Effective Gross Income (EGI)
(Less) Vacancy 5.0% of GSI ($32,787)
Total Effective Gross Income (EGI) $622,953

III. Operating Expenses
(Less) Operating Expenses $5,000 /Unit/Year ($350,000)
(Less) Services $429 /Unit/Year ($30,000)
(Less) Replacement Reserves $600 /Unit/Year ($42,000)
(Less) Property Taxes (2) $0 /Unit/Year $0
Total Expenses $6,029 /Unit/Year ($422,000)

67.7% of EGI

IV. Net Operating Income (NOI) $200,953
Or Say (Rounded) $201,000

(1) Rents for three bedroom units exceed maximum rent calculated per California Redevelopment Law.
(2) Assumes Project will qualify for tax-exempt status.
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TABLE 4

FINANCING GAP
CORNERSTONE PLACE
CITY OF EL CAJON

Total Per Unit
I. Sources of Funds

Supportable Debt (1) $1,853,000 $26,500
Market Value of Tax Credits (2) $14,938,000 $213,400
AHSC Funds $6,682,000 $95,500
Affordable Housing Program (AHP) $0 $0
CalVet Veterans $0 $0
Deferred Developer Fee $0 $0

Total Sources of Funds $23,473,000 $335,300

II. (Less) Development Costs - Including Land ($25,973,000) ($371,000)

III. Financing Gap ($2,500,000) ($35,700)

IV. Proposed Sources for Financing Gap

El Cajon HOME Funds $1,200,000 $17,100
El Cajon LMIHAF and 2005 LMIHF Bonds $1,300,000 $18,600

Total Proposed Sources for Financing Gap $2,500,000 $35,700
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TABLE 4 (CONT'D.)

FINANCING GAP
CORNERSTONE PLACE
CITY OF EL CAJON

(1) Supportable Debt

Net Operating Income (NOI) $200,953 
Interest Rate 6.40%
Term (in years) 35
Debt Coverage Ratio 1.51
Annual Debt Service - Permanent Loan $132,780 
Supportable Debt $1,853,000 

Annual Debt Service - Permanent Loan $132,780 
Add:  Annual Debt Service - AHSC Funds $28,063 
Total Annual Debt Service $160,843 

Total Debt Coverage Ratio 1.25

(2) Low Income Housing Tax Credits (Federal)

Total Requested Unadjusted Eligible Basis $14,612,390
Impacted Bonus Factor 130% $18,996,107
Tax Credit Qualified Units/Applicable Factor 100% $18,996,107
Tax Credit Rate @ 7.49% $1,422,808
Total Tax Credits @ 10 $14,228,084
Limited Partner Share 99.99% $14,226,661
Present Market Value @ $1.05 $14,938,000
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TABLE 5

10-YEAR CASH FLOW PROJECTION 
CORNERSTONE PLACE
CITY OF EL CAJON

0 1 2 3 4 5 6 7 8 9 10

I. Gross Scheduled Income  (GSI) $648,240 $698,084 $715,536 $733,424 $751,760 $770,554 $789,817 $809,563 $829,802 $850,547
(Less) Vacancy ($32,787) ($33,607) ($34,447) ($35,308) ($36,191) ($37,095) ($38,023) ($38,973) ($39,948) ($40,946)
Other Income $7,500 $7,688 $7,880 $8,077 $8,279 $8,486 $8,698 $8,915 $9,138 $9,366

II. Effective Gross Income (EGI) $622,953 $672,164 $688,969 $706,193 $723,848 $741,944 $760,492 $779,505 $798,992 $818,967
(Less) Operating Expenses ($422,000) ($463,313) ($478,059) ($493,321) ($509,117) ($525,466) ($542,387) ($559,901) ($578,028) ($596,788)

III. Net Operating Income $200,953 $208,852 $210,910 $212,872 $214,731 $216,478 $218,105 $219,604 $220,965 $222,179
(Less) Debt Service - Permanent Loan ($132,780) ($132,780) ($132,780) ($132,780) ($132,780) ($132,780) ($132,780) ($132,780) ($132,780) ($132,780)
(Less) AHSC Payment ($28,063) ($28,063) ($28,063) ($28,063) ($28,063) ($28,063) ($28,063) ($28,063) ($28,063) ($28,063)
(Less) General Partnership Fees ($15,000) ($15,450) ($15,914) ($16,391) ($16,883) ($17,389) ($17,911) ($18,448) ($19,002) ($19,572)
(Less) Limited Partnership Fees ($5,000) ($5,150) ($5,305) ($5,464) ($5,628) ($5,796) ($5,970) ($6,149) ($6,334) ($6,524)

IV. Project Cash Flow $20,110 $27,409 $28,849 $30,174 $31,377 $32,449 $33,381 $34,163 $34,786 $35,240

V. AHSC Funds Repayment
Beginning Balance $6,682,000 $6,875,143 $7,065,630 $7,255,593 $7,445,073 $7,634,116 $7,822,769 $8,011,083 $8,199,112 $8,386,915
Interest 3.0% $200,460 $200,460 $200,460 $200,460 $200,460 $200,460 $200,460 $200,460 $200,460 $200,460
(Less) Cash Flow Credit of ($7,317) ($9,973) ($10,497) ($10,979) ($11,417) ($11,807) ($12,146) ($12,431) ($12,658) ($12,823)
Ending Balance $6,875,143 $7,065,630 $7,255,593 $7,445,073 $7,634,116 $7,822,769 $8,011,083 $8,199,112 $8,386,915 $8,574,552

VI. City Loan Repayment
Beginning Balance $2,500,000 $2,572,262 $2,643,531 $2,714,604 $2,785,496 $2,856,224 $2,926,807 $2,997,262 $3,067,612 $3,137,876
Interest 3.0% $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000
(Less) Cash Flow Credit of ($2,738) ($3,731) ($3,927) ($4,108) ($4,272) ($4,417) ($4,544) ($4,651) ($4,736) ($4,797)
Ending Balance $2,572,262 $2,643,531 $2,714,604 $2,785,496 $2,856,224 $2,926,807 $2,997,262 $3,067,612 $3,137,876 $3,208,078

VII. Net Project Cash Flow $10,055 $13,704 $14,424 $15,087 $15,689 $16,225 $16,690 $17,082 $17,393 $17,620

Escalations: Cash Flow Allocation:
   Rental Income 2.5%    Developer 50%
   Vacancy 2.5%    AHSC Funds 36%
   Other Income 2.5%    City 14%
   Operating Expenses 3.5%    Total 100%
   Partnership Fee 3.0%




