





Regulation of Retail Outlet Locations

The Department may not issue alcohol licenses for premises located in the immediate
vicinity of churches and hospitals.*> In addition to the state law restrictions concerning location
of outlets near those sensitive uses, a local ordinance can further restrict outlet locations through
a valid zoning ordinance. Zoning ordinance restrictions regarding the location of outlets could
restrict the outlets to certain zones, by defining the alcohol sales use and then restrict alcohol
outlets from a zone within the city’s zoning ordinance, such as residential zones. Conversely, the
ordinance could restrict alcohol outlets only to certain commercial zones. In addition, the
adopted ordinance may want to require spacing requirements by imposing specific distances
from sensitive uses, such as playgrounds, schools, hospitals, high crime districts, etc. Lastly, the
ordinance could require distance requirements between outlets. For example, no more than four
alcohol retail outlets can be allowed within a 1,000 foot radius of each other. The location
requirements may also choose to focus on particular types of alcohol outlets. For example,
restaurants or grocery stores with relatively limited alcohol sales may be treated differently from

bars, nightclubs, or liquor stores.

Conditional Use Permit Provisions

An ordinance containing CUP provisions is an effective tool for local regulation of retail
alcohol outlets. When regulating new outlets, establishing specific CUP provisions is the most
effective method to impose local conditions and sanction those that do not comply with the
enacted conditions. Additionally, the CUP allows cities to take much swifter action than if a city
was forced to rely on the Department to take action. Lastly, the CUP provides individuals and
groups within the community a voice in the decision-making process with respect to how

proposed retail alcohol outlets would impact the community.

Any adopted CUP ordinance must be cognizant of the areas upon which state law has

exclusive jurisdiction which is, “the manufacture, sale, purchase, possession and transportation

9943

of alcoholic beverages.”™ However, when acting within those restrictions, a city can properly

adopt and enforce operating restrictions that will meet the particular needs of its communities.

2 Bus. & Prof Code § 23789.
# Cal Const. Art. XX, § 22.














































































































































































































































































‘which is perceptible without instruments at any use along the property line on which such use is located. For
the purpose of this determination, the boundary of any lease agreement or operating unit or properties
operating as a unit shall be considered the same as the property line.

E.  Radicactivity. No activities shall be permitted which emit dangerous radiocactivity at any point.

F.  Electrical disturbance. No activity shall be permitted which causes electrical disturbances affecting the
operation of any equipment located beyond the property line of such activity.

G.  Other performance quality. Other uses not specifically noted above are required to conform to

performance standards as set forth by the following provisions:
1. No use shall be undertaken or maintained unless it conforms to the regulations set forth in this
section. No land or building shall be used or occupied in any manner so as to create any dangerous,
injurious, noxious or otherwise objectionable fire, explosion or other hazard, noise or vibration, smoke,
dust, odor, airborne sand, materials in suspension such as paint droplets or any other form of air
pollution, heat, cold, dampness, electrical or other disturbance, glare, liquid or solid refuse or wastes, or
other substance, condition or element in such a manner or in such an amount as to affect adversely the
surrounding area or adjacent premises.

(Ord. 4968 § 18, 2011)
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NOTICE OF PROPOSED
CONDITIONAL USE PERMIT
AND TENTATIVE PARCEL MAP -
FOR BMW EL CAJON

NOTICE IS HEREBY GIVEN that the ElCajon Planning Commission will hold a public hearing at 7:00 pan., Monday, February i1, 2013, in the City
Council Chambers, 200 Civic Center Way, El Cajon, CA,
sday, February 26, 2013, in the City Councit Chambers, 200 Civic Center Way, El

and the El Cajon City Council will hold a public hearing at 7:00 p.m., Tue
Cajon, CA to consider: .
BMW Ef CAJON - CONDITIONAL USE PERMIT NO. 2179 AND TENTATIVE PARCEL MAP NO. 648, as submitted by BMW South County, requesting a new
automobile dealership, a freeway oriented sign, the consolidation of multiple parcels and the vacation or abandonment of existing easements. The subject
property is addressed as 720 El Cajon Boulevard. This project is exempt from the California Environmental Quality Act (CEQA).

The public is invited to attend and participate in this public hearing. f you challenge the matter in court, you may be limited to raising only those issues you
someone else raised at the public hearing described in this notice or in written correspondence delivered to the Commission at, or prior to, the public hearing. Th.. -
City of El Cajon encourages the participation of disabled individuals in the services, activities, and programs provided by the City. Individuals with disabiliies who
require reasonable accommodation in order to participate in the public hearing should contact the Planning Division at 619.441.1742. More information about

planning and zoning in El Cajon is available at www.ci.el-cajon.ca.us/dept/comm/planning.himi.

If you have any questions, or wish any additional information, please contact TONY SHUTE at 619.441 1705 or via email at tonys@cityofelcajon.us and reference
“CUP 2179/TPM 648" in the subject line,




CUP 2179/ TPM 648
Attachment 7
- Application

Community Development Department
el Planning Division
City of El Cajon DISCRETIONARY PERMIT APPLICATION

Type of Discretionary Permit(s) Requested

[]Azp [=] cup LA (IR0 [Irup
[IspecificPlan  [m]TPM ] Tsm [JvaR [Jzr
[] Other: CuP 2119 TP (494

Applicant Information (the individual or entity proposing to carry out the project; not for consultants)

Company Name: BMW g@lﬁh CGUﬁty

Contact Name;: Tom St@ry

Address: 4445 Eastgate Mall Ste 400, San Diego, CA 92121
Phone: . (858) 362-8500 Email: Tstory@sunroadenterprises.com
Interest in Property: [CTown [JLease Option

Project Representative Information (if different than applicant; consultant information here)

Company Name: N/A

Contact Name: License:
Address:
Phone: Email:

Property Owner Information (if different than applicant)

Kam West

Kam Firozie
2800 National City Blvd., National City, CA 91950

(619) 990-5777 . Z00mzoomowner@gmail.com

Company Name:

Contact Name:

Address:

Phone:

200 Civic Center Way | El Cajon | California | 92020 | 619-441-1742 Main | 619-441-1743 Fax



Project Location

Parcel Number (APN): 48?‘”490"07, 487-490-19

Address: 720 El Cajon Blvd., El Cajon, CA

" Nearest Intersection: &=l Gajon Blvd and Marshall Ave.

Project Description {or attach separate narrative)

See Atftached.

Hazardous Waste and Substances Statement

Saction 65962.5(f) of the State of California Government Code requires that before the City of Ef Cajon
‘accepts ds complete an application for any discretionary project, the applicant submit a signed
statement indicating whether or not the project site is identified on the State of California Hazardous
Waste and Substances Sites List. This list identifies known sites that have been subject to releases of
hazardous chemicals, and is available at htip://www.calepa.ca.gov/sitedeanup/corteselist/. Check the
approprlate box and if applicable, provide the necessary information:

The development project and any alternatives propased in this application;
isfare NOT contained on the lists compiled pursuant to Government Code Section 65962.5.
[T}is/are contained on the fists compiled pursuant to Government Code Section 65362.5.

If yes, provide Regulatory Identification Number: Date of Ust
Authorization .
P ppplicant Signature': A%Q‘«-?/ /[/ vy {»a« Date: /2 A
e 7 ' e e
— e Apolie adesd) 7 s
"¢ property Owner Sig ature® P s AT Date: e

1. Applleant’s Slgnaturad | certify that { have céad this application and sta\(é ‘mac“.ﬂ“c/;sbuvc information Is correct, and that t am the property
ovwner; authoclzed agent of the property owner, or other person having a legal right, Interest, or entitlement to the use of the property
that is the subject of this application, | understand that the applicant is responsible. for knowlng and complying vith the governing
policies and regulations app“cabkz ta the proposed development or permit. The City Is notfiable for any damages or loss resulting from
the sctual or alleged failure to Inform the applicant of any applicable laws of regulations, Including before or during final inspections. City
approval of a permit application, including all related plans and documents, Is not a grant of appraval to violate any applicable policy or
regulation, rior daes it constitute a walver by the City to pursue any remedy, which may be avaitable to enfarce and correct violations of
the applicable policies and regulations. | authorize representatives of the City to enter the subject property forinspection parposes.

2. Property Owner's Signature: If not the same as the applicant, property owner must also slin. A signed, expressed letter of congent to
this application miay be provided separately tistosd of signing thls application form. By signing, property owner stknowledges and
consents to all authorizations, requirements, conditions and notlces described In this applicalion, Notice of Restriction: property owner
further acknowledges and consents to a Notlce of Restriction being recorded on the title o their property related to approval of the
requested permit. A Notice of Restriction runs with the land and binds any successors ininterest,




CUP 21797 TPM 648
Attachment 8
Disclosure stalernent

Community Development Department
. e . Planning Division
City of El Cajon DISCLOSURE STATEMENT

—

Disclosure Statement

This statement is intended to identify and avoid potential conflicts of interest that may
exist between the project proponents and the decision makers; including City staff,
Planning Commissioners, and City Council members.

The following information must be disclosed:

1. List the names and addresses of all persons having a financial interest in the
application.
Aaron Feldman Uri Feldman

Dan Feldman 4445 Eastgate Mall ste 400, San Diego, CA 92121

List the names and address of all persons having any ownership interest in the
property involved.

Kam Firozie

2800 National City Blvd., National City, CA 91850

2. If any person identified pursuant to (1) above is a corporation or partnership, list the
names and addresses of all individuals owning more than 10% of the shares in the
corporation or owning any partnership interest in the partnership.

N/A

3. If any person identified pursuant to (1) above is a trust, list the name and address of
any person serving as trustee or beneficiary or trustor of the trust.

Aaron Feldman

4445 Eastgate Mall ste 400, San Diego, CA 92121

200 Civic Center Way | El Cajon | California | 92020 | 619-441-1742 Main | 619-441-1743 Fax



4, Have you or your agents transacted more than $500.00 worth of business with any
member of City staff, Boards, Commissions, Committees and Cou]mi.tvsthm t}r;.qast
12 months or $1,000.00 with the spouse of any such person? Yes

If yes, please indicate person(s), dates, and amounts of such transactions or gifts.

“Person” is defined as “Any individual, proprietorship, firm, partnership, joint venture,
syndicate, business trust, company, corporation, association, committee, and any other
organization or group of persons acting in concert.” Gov't Code §32047.

s //}M,/ k% /7 1/ M Tom Story

Sighature of app @ant/ date :,; Print or type name of applicant

;

NOTE: Attach appropriate names on additional pages as necessary.



CUP 21791 TPM 848
Attachment 9
Project Description

BMW El Cajon - Project Description

The project applicant, Sunroad E C Land, Inc., proposes to construct a new BMW automobile dealership
on a 3.9 ac. site located at 720 El Cajon Blvd, in the City of El Cajon. The site is located at the
intersection of El Cajon Blvd., Marshall Ave. and Washington Ave. and is currently developed and used
for auto dealership use. Fronting on El Cajon Blvd. and Marshall Ave., the site is bordered on the west by

the ROW for the SDA&E railroad (MTS). Surrounding land uses include commercial uses to the north,
eastand south, '

The proposed project requires a Conditional Use Permit (CUP) and Tentative Parcel Map (TPM - for the
purpose of consolidating multiple lots and to accomplish the initial process of vacation or abandonment of
existing easements to the City of El Cajon) to construct and operate a full service, new and used car
dealership within a single, two story building of approximately 31,200 sf, a 730 sf car wash, and paved
auto display areas for approximately 250 vehicles, and all grading, drainage, utility and access
improvements.

Access.  Access to the project would remain via the existing private drive on El Cajon Blvd. and
relocation of an existing driveway on Marshall Ave. to the northwest.

Building Elevations/Landscaping. The proposed buildings would be painted, concrete tilt-up
construction and/or CMU or wood frame construction with portions finished with a special BMW
approved EIFS surface. The building color will be predominantly white with gray accents per BMW
standards. Landscaping will be used to provide visual variation in the parking lot, screen utility structures,
provide shade and help create a unifying theme within the project site. The plant palette would include
drought tolerant plants and street trees required by the City of El Cajon.

Lighting Plan. Outdoor lighting and lighting levels for this site would be provided in accordance with the
City standards. Lighting standards will be a maximum of 35 above finished grade.

Grading Plan. Existing on-site elevations range from 504 feet AMSL at the southwestern corner of the
site to 470 feet AMSL at the northeastern corner. Most of the 3.9 site will be graded to minimize the slope
(fall} across the site and accommodate a single larger building in place of the smaller multiple buildings
currently on the site. The resulting grading quantities are approximately 25,500 CY of Cut and 1,500 CY
of Fill, yielding 24,000 CY of exported material. New masonry retaining walls are planned along the
rear of the site paralleling the railroad ROW (exposed heights ranging from 7-117) and Marshall Ave.
frontage (exposed heights ranging from 3-4") to retain the soil excavations needed to support final site
elevation. The existing gunite covered slope along the railroad ROW will be repaired. No offsite grading
is proposed.

Utilities. Existing utility connections will be adjusted to serve the new dealership. The existing 8” public
sewer main within the site will be up-sized to 10” per City requirements and relocated from the vacated
Marshall Ave alignment to occur within project driveways to avoid the proposed building.

Stormwater, The project will comply with Low Impact Development (LID) requirements through the use
of Modular Wetland Units and to a lesser extent, bio-swales for post-construction stormwater treatment of
runoff from the 85" percentile storm. Facilities will incorporate provisions to bypass larger storms events
as is typical and in compliance with LID regulations. Based on the current regulations, the site is exempt
from Hydromodification Management Planning (HMP) due to the existing developed and completely
impervious site conditions. Based on this exemption, there are no HMP facilities currently planned for
the site.



Existing vs Proposed building coverage and floor area.

Existing Building coverage = 30,646 sf

Building 1:
Building 2:

Building 3

Building 4:
Building 5:
Building 6:
Building 7:

Total:

8.690

4,870
4,062

4,542
4,476
3,262

744

30,646 +

4,000 (Basement Parts arca)

0

1500 (Second floor of service building)
0

835 (Second floor of sales building)

0

0

6,335

Proposed Building Coverage = 28,466 sf

Proposed floor area = 31,930 sf (19 FAR)
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BMW El Cajon
Attachment 3

PC Draft Minutes

AFT EXCERPTS FROM THE MINUTES OF THE
EL CAJON PLANNING COMMISSION MEETING
FEBRUARY 11, 2013

AGENDA ITEM NO. 2 —- BMW EL CAJON - CONDITIONAL USE PERMIT NO.
2179 AND TENTATIVE PARCEL MAP NO. 648

This was a public hearing on a request for a new automobile dealership, freeway-
oriented sign, and consolidation of lots into one parcel and the adjustment or
vacation of certain easements. The subject property is addressed as 720 El
Cajon Boulevard. This project is exempt from the California Environmental
Quality Act (CEQA).

APN: 487-490-07 and 487-490-19
General Plan: El Cajon Blvd/Johnson Av-GC (SDA 10) /
Generai Commercial (CG)
Zoning: General Commercial (C-G)
Applicant: BMW South County (Tom Story) /
, 858.362.8500
Project Planner: ~ Tony Shute / 619.441.1705
Email: tonys@cityofelcajon.us and include “CUP

2179/TPM 648” in Subject Line.
In a PowerPoint presentation, SHUTE summarized the staff report.

MROZ opened the public hearing and invited any speakers to the podiurm.

Tom STORY, applicant, approached the podium and expressed excitement
about the project and added that they would be implementing BMW’s new design
standards.

MROZ asked the applicant if studies had been completed on the size design for
the sign.

STORY replied that after evaluating the costs, they may only proceed with one
sign. He appreciated the flexibility allotted them by staff in order to
accommodate the freeway-oriented sign subject to further staff review.

SOTTILE thanked the applicant for wanting to do business in El Cajon and
increasing employment opportunities. He added that in reviewing the plans, the
design of the building was very attractive.

Motion was made by BALES, seconded by CIRCO, to close the public hearing;
carried 5-0.




DRAFT EXCERPTS FROM THE MINUTES OF THE
EL CAJON PLANNING COMMISSION MEETING
FEBRUARY 11, 2013

Motion was made by MROZ, seconded by SOTTILE, to adopt the proposed
Resolution Nos. 10720, 10721 and 10725, as presented recommending City
Council approval of CEQA Categorical Exemptions 15302 (Replacement or
Reconstruction), 15305 (Minor Alterations in Land Use Limitations), and 15311
(Accessory Structures), Conditional Use Permit No. 2179 and Tentative Parcel
Map No. 648, respectively, subject to conditions; carried 5-0.

This item is tentatively scheduled for the City Council meeting on February 26,
2013, at 7 p.m.
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NOTICE OF PROPOSED
CONDITIONAL USE PERMIT
AND TENTATIVE PARCEL MAP -
FOR BMW EL CAJON

._Monday, February 11, 2013, in the City

NOTICE IS HEREBY GIVEN that the El Cajon Planning Commission will hold a public hearing at 7:00 p.m.
Council Chambers, 200 Civic Center Way, El Cajon, CA,

and the E! Cajon City Counci! will hold a public hearing at 7:00_p.m., Tuesday, February 26, 2013 in the City Council Chambers, 200 Civic Center Way, El

Cajon, CA to consider:

BMW EL CAJON - CONDITIONAL USE PERMIT NO. 2179 AND_TENTATIVE PARCEL MAP NO. 648, as submitted by BMW South County, requesting a new
automobile dealership, a freeway oriented sign, the consolidation of multiple parcels and the vacation or abandonment of existing easements. The subject
property is addressed as 720 El Cajon Boulevard. This project is exempt from the California Environmental Quality Act (CEQA).

The public is invited to attend and participate in this public hearing. If you challenge the matter in court, you may be limited to raising only those issues youg
someone else raised at the public hearing described in this notice or in written correspondence delivered to the Commis sion at, or prior to, the public hearing.

City of El Cajon encourages the parttcxpatlon of disabled individuals in the services, activities, and programs provided by the City. Individuals with disabilities who
require reasonable accommodation in order to participate in the public hearing should contact the Planning Division at 619.441.1742. Mcre information about

planning and zoning in El Cajon is available at www.ci.el-cajon.ca.us/dept/comm/planning. himl.
If you have any questions, or wish any additional information, please contact TONY SHUTE al 619.441 1705 or via email at tonys@cityofeicajon.us and reference

"CUP 2179/TPM 648" in the subject line,




OWNER PARTICIPATION AND DEVELOPMENT AGREEMENT

by and between

CITY OF EL CAJON
a charter city and municipal corporation

and

SUNROAD EC LAND, INC.,,
a California Corporation

Attachment 4



OWNER PARTICIPATION AND DEVELOPMENT AGREEMENT

This OWNER PARTICIPATION AND DEVELOPMENT AGREEMENT (this
“Agreement”’) dated as of , 2013 (the “Effective Date”), is made by and
between the CITY OF EL CAJON, a charter city and municipal corporation (the “City”),
and SUNROAD EC LAND, INC,, a California Corporation (the “Developer”).

RECITALS
The following recitals are a substantive part of this Agreement:

A The City is interested i the development of a new BMW dealership consistent
with BMW USA’s new image requirements, which include modern European style frontage,
showroom service areas, and customer waiting areas (the “Dealership”) that will serve BMW
customers, and the Developer has expressed an interest in developing the Dealership on property
located at 720 El Cajon Boulevard in the City (the “Site”).

B. The successful operation of the Dealership is an important component m the
City’s efforts to revitalize El Cajon Boulevard and maintain a vibrant and expanding group of
new auto dealerships i the City to promote economic development and employment
opportunities for its citizens.

C. Recent changes in redevelopment law and the allocation of property tax revenues
between municipalties and the State of California require the public and private sectors to
consider new and innovative structures to promote redevelopment i order to realize significant
public benefits in the form of increase revenues and employment opportunities.

D. The Developer has recently acquired the Site and improvements thereon. The
Site is more particularly described on Attachment 1, which is attached hereto and incorporated
herein by this reference.

E. Subject to and as provided by this Agreement, the parties contemplate that (i) the
Developer will reconfigure, renovate and rehabilitate the Site so that it conforms to the current
manufacturer's requirements for a BMW motorcar dealerships (the ‘Project”), as further defined
herem, and (i) the City will provide financial assistance towards the costs incurred by the

Developer to construct the Project.

F. The City has determined that the imposition of certain operating covenants and
restrictive covenants with respect to the Project constitutes a valid public purpose, and therefore
the City desires to obtain such operating covenants and restrictive covenants with respect to the
Project in consideration of the transfer of sums m accordance with the terms hereof.

G. In consideration for the Developer’s agreement to be bound by such operating
covenants and restrictive covenants, the City has agreed to make certain payments to the
Developer. The City and the Developer agree the amount of each payment required to be made
by the City hereunder is a fair exchange for the consideration actually furnished pursuant to this
Agreement by the Developer during each fiscal year of the City i which payment is made, that



each payment to be made by the City hereunder has been calculated so that it will not exceed the
resources available to make such payment, and firther that in no event shall the City be
immediately indebted to the Developer for the aggregate payments herein provided.

H. The purpose and intention of the City in making the transfers to the Developer is
solely to induce the Developer to construct the public improvements described in this Agreement
and to develop and operate, or cause to be developed and operated, the Project on the Site so as
to further the enbancement, the well-being of the citizens at large, the enhanced local
employment, and expand the City’s tax revenue base.

L This Project is categorically exempt from environmental review pursuant to
Section 15301 (Existing Facilities) of the California Environmental Qualty Act (California
Public Resources Code § 21000 et seq.) (“CEQA”).

J. This Agreement and the Developer’s development of the Project is a new and
mnovative structure of public and private participation mn an effort to promote and assist
economic development m the City,, which will realize significant public benefits in the form of
increased revenues to the City and increased employment opportunities of quality trades, and are
in the vital and best mnterest of the City. :

NOW, THEREFORE, for and in consideration of the mutual promises, covenants and
conditions contained herem, the City and the Developer agree as follows:

1. RECITALS INCORPORATED.

The recitals are hereby mcorporated by reference mto this Agreement and are a material
part of this Agreement.

2. DEVELOPMENT OF THE SITE

2.1 Description of Project. The Project shall consist of the Developer’s rehabilitation
of the Site as further described in the Scope of Development attached hercto and incorporated
herein as Attachment 2 (the “Scope of Development”). The Developer shall construct the
Project in compliance with (i) the terms and conditions of this Agreement, (i) the ‘“Project
Entitlerments” (as that term is defined m Section 2.2 below), (i) current factory standards for
BMW USA (“BMW?”) motorcar dealerships (“BMW Standards”), (iv) all plans and permits
approved by City with respect to the Project, and (v) the Schedule of Performance attached
hereto and incorporated herein as Attachment 3. The Developer shall thereafter operate the
Project as provided in Section 4 below. The Developer shall ensure that all designs prepared for
the Project shall be (1) prepared by an architect and development team that i3 recognized by
BMW as having the expertise and ability to prepare and implement plans that meet BMW
Standards, and (2) approved by BMW as being compliant with BMW Standards.

22 Project Entitlements. As a condition precedent to the Developer’s right to
construct the Project under this Agreement, the Developer shall obtain fiom the City all permits,
approvals, and entitlements necessary for the Project as required in this Agreement, by
applicable State law, by City code, and all other applicable laws, including but not limited to any




approvals or certifications as required by CEQA, the approval of which is subject to the City’s
legislative discretion (all of the foregoing, the “Project Entitlements”). City staff shall use
reasonable efforts to assist the Developer in coordinating the expeditious processing and
consideration of the Project Entilements. However, the execution of this Agreement does not
constitute the granting of or a commitment to obtain the Project Entitlements required by the
City, nor does such execution obligate the City to incur any expense in assisting the Developer m
the acquisition of the Project Entitlerments. In the event of a conflict between BMW Standards
and the Project Entitlements, the Project Entitlements shall control

2.3 Entitlement Process. The Developer acknowledges that the requirements set forth
n this Article 2, including, without lmitation the Developer’s construction and completion of
the Project, are material considerations for the participation by the City in this Agreement, and
that but for such requirements, the City would not have entered mto this Agreement. The
Developer acknowledges and agrees that in reviewing and approving documents under this
Section 2.3, the City is not acting on behalf of the Developer. Further, the Developer
understands that the City shall conduct its typical governmental finctions and exercise of its
police powers in its capacity as the jurisdiction responsible for land use and building permit
approvals. '

2.3.1 Submittal of Developer’s Applications. The Developer shall submit
relevant development applications and supporting documentation, and all other applications
necessary to obtain the Project Entitlements (collectively, the “Developer’s Applications”).
These submittals shall be provided i the time period designated mn the Schedule of
Performance.

2.3.2 Defects in Plans. The City shall not be responsible to the Developer or
to third parties in any way for any defects in the Developer’s Applications nor for any
structural or other defects in any work done according to the Developer’s Applications, nor
shall the City be responsible for any delays caused by the review and approval processes
established by this Article 2 or the reviews conducted by the City in the Schedule of

Performance.

2.4 Schedule of Performance. The Developer has submitted or shall submit all of the
Developer’s  Applications, and if approved by the City shall commence and complete
construction of the Project, and shall satisfy all other obligations and conditions of this
Agreement within the times established therefor m the Schedule of Performance. The City’s
City Manager is permitted to modify or extend the Schedule of Performance without further
authorization by the City of El Cajon City Council (the “City Council”) provided that each of the
following conditions are satisfied: (i) the modification does not prohibit the Developer from
obtaining a certificate of occupancy for the Project no later than eighteen (18) months from the
Effective Date; (i) the City Manager and the Developer agree to the modification or extension in
a writing executed by both the Developer and the City Manager; (iii) the Developer is not
otherwise in default under this Agreement, and (iv) such modification or extension does not
increase the City’s obligations or costs under this Agreement.




2.5 Costs of Construction. Except as provided in Section 3 below, all of the costs of
planning, designing, developing and constructing the Project, site preparation and grading shall
be borme solely by the Developer.

2.6 Rights of Access. For purposes of assuring compliance with this Agreement,
representatives of the City shall have the right of access to the Site at normal construction hours
during the period of construction and upon reasonable prior notice to the Developer, mncluding
but not limited to, the mspection of the work being performed i the construction of the Project.
The City shall indemnify, defend and hold the Developer harmless from any loss, damage,
injury, accident, casualty, labilty, claim, cost or expense (including, but not limited to,
reasonable attorneys’ fees) of any kind or character to any person or property (collectively,
“Claims”) arising from or related to the City’s inspection of the Project as permitted by this
Section 2.6. Notwithstanding the prior sentence, the City shall not be liable for such Claims to
the extent and in the proportion that the same is ultimately determined to be attributable to the
negligence or misconduct of the Developer or its agents, representatives, employees, directors,
officers or consultants. This section does not apply to, limit or otherwise restrict or impose
conditions on any inspection or entry right the City has pursuant to State law or the City of El
Cajon Municipal Code.

2.7  Miscellaneous Rules and Regulations Applicable to Development of the Project.

2.7.1 Compliance with Laws. The Developer shall carry out the design and
construction of ‘the Project m conformity with all applicable laws, mcluding all applicable
state labor standards, the City zoning and development standards (except as otherwise
provided herein), building, plumbing, mechanical and electrical codes, and all other
provisions of the City of El Cajon Municipal Code, and all applicable disabled and
handicapped access requirements, including without limitation the Americans With
Disabilities Act, 42 U.S.C. Section 12101, et seq., Government Code Section 4450, et seq.,
Government Code Section 11135, et seq., and the Unruh Civil Rights Act, Civil Code
Section 51, et seq.

2.7.2 Nondiscrimination i _Employment. The Developer certifies and
agrees that all persons employed or applying for employment by it (including all contractors
and subcontractors used by the Developer) m constructing the Project on the Site
(collectively, the “Construction Personnel”) are and will be treated equally without regard to,
or because of, race, color, religion, ancestry, national origin, sex, sexuval orientation, age,
pregnancy, childbirth or related medical condition, medical condition (cancer related) or
physical or mental disability, and i compliance with Title VII of the Civil Rights Act of
1964, 42 U.S.C. Section 2000, et seq., the Federal Equal Pay Act of 1963, 29 U.S.C. Section
206(d), the Age Discrimination in Employment Act of 1967, 29 U.S.C. Section 621, et seq.,
the Immigration Reform and Control Act of 1986, 8 U.S.C. Section 1324b, et seq., 42 U.S.C.
Section 1981, the California Fair Employment and Housmg Act, Cal Government Code
Section 12900, et seq., the California Equal Pay Law, Cal Labor Code Section 1197.5, Cal
Government Code Section 11135, the Americans with Disabilities Act, 42 U.S.C. Section
12101, et seq., and all other antidiscrimination laws and regulations of the United States and
the State of California as they now exist or may hereafier be amended. Subject to any




privacy rights of the affected individuals, upon the reasonable request by the City, the
Developer shall allow representatives of the City access to Construction Personnel records
during regular business hours to verify compliance with these provisions in comnection with
the Project and construction thereof Any contract or agreement entered by the Developer
with Construction Personnel shall specifically incorporate this section and shall include a
provision providing the City access to the Construction Personnel’s records referenced i the
prior sentence.

273 Levies and Attachments on Site and Building. As a condition
precedent to the City’s obligation to issue a Release of Construction Covenants pursuant to
Section 2.8 of this Agreement, the Developer shall remove or have removed any levy or
attachment made on the Site and Building or any part thereof, or assures the satisfaction
thereof within a reasonable time. Nothing herein shall be deemed to prohibit the Developer
from contesting the validity or amount of any levy or attachment or to limit the remedies
available to the Developer with respect thereto.

2.74 Insurance. The Developer shall maintain nsurance as pfovided by
Section 6 of this Agreement.

2.8  Release of Construction Covenants.

2.8.1 Promptly after completion of construction of the Project in conformity
with this Agreement, the City shall promptly deliver to the Developer a Release of
Construction Covenants, executed and acknowledged by the City substantially m the form
provided on Attachment 4, attached hereto and mcorporated herein by this reference. The
Release of Construction Covenants shall be a conclusive determination of satisfactory
completion of the construction of the Project, and the Release of Construction Covenants
shall so state. Following the issuance of a Release of Construction Covenants, any party then
owning or thereafter purchasing, leasing or otherwise acquiting any interest i the Site shall
not (because of such ownership, purchase, lease or acquisition) mcur any obligation or
liability under this Agreement with respect to development of the Site or construction of the
Project; however, any such party shall be subject to those continuing covenants described m
Section 4 of this Agreement.

2.8.2 1If City refuses or fails to furnish a Release of Construction Covenants
in accordance with the preceding paragraph, and after written request from the Developer,
the City shall, within thirty (30) days afer receipt of such written request therefor, provide
the Developer with a written statement of the reasons the City refused or failed to furnish the
Release of Construction Covenants. The statement shall also contain the City’s opinion of
the actions the Developer must take or cause to be taken to obtain the Release of
Construction Covenants.  The Release of Construction Covenants shall not constitute
evidence of compliance with or satisfaction of any obligation of the Developer to any holder
of any mortgage, or any insurer of a mortgage securing money loaned to finance the Project,
or any part thereof The Release of Construction Covenants 15 not a notice of completion as
referred to in Section 3093 of the California Civil Code.



3. CITY REIMBURSEMENT FOR IMPROVEMENTS

3.1 Eligible Rehabilitation Improvements. In consideration for the Developer’s
mvestment in the City through the construction of the Project on the Site, the City shall, subject
to the satisfaction of the conditions precedent identified in Section 3.2, return to the Developer a
percentage of the Net Sales Taxes From the Site consistent with the formula and term described
in the City Reimbursement Schedule set forth i Attachment 5 hereto (the “City
Reimbursement”).

3.2 Conditions Precedent to City Reimbursement Obligation. Prior to, and as a
condition precedent to, the City’s obligation to fund or disburse any portion of the Ciy
Reimbursement, the following conditions precedent (each a ‘Disbursement Milestone™), which
are for the sole and exclusive benefit of the City, and shall be completed to the satisfaction of, or
valued by, the City.

3.2.1 The Developer shall have executed, wih signatures notarized, the
“Operating Covenant” (as that term is defined in Section 4 below), and the Operating
Covenant shall have been recorded agaimnst the Site, subject only to (a) easements,
restrictions, financing, and reservations of record in existence prior to the Effective Date; and
(b) that certain Ground Lease executed February 19, 2013,between Sunroad E-C Land, Inc.,
as Landlord, and BCV Auto, Inc., as Tenant by Instrument recorded ., as
Document No. - , Official Records, San Diego County Recorder’s Office. The
City acknowledges that the Developer is pursuing financing to fund construction of the
Project and agrees, if requested by the mortgagor, to subordinate the Operating Covenant to
any documents recorded in favor of the mortgagor m connection with such financing.

3.2.2 Al Project Entitlements shall have been approved by all applicable
government or regulatory entities and shall be final ~ Any applicable statute of limitations to
challenge such Project Entttlements shall have passed without the commencement of a
challenge (including a referendum), shall have been waived by the City or, if a timely
challenge has been made, such challenge shall be resolved in a manner that is acceptable to

the City.

3.2.3 The Developer shall have provided evidence of financing to the City
and the City shall have approved the same.

3.2.4 The Developer shall have provided evidence to the City that the
Developer has procured insurance as required by Section 6.1 hereof.

3.2.5 The Developer shall have provided evidence to the City’s City
Manager that the Developer has obtained approval from BMW for the Project, ncluding the
Developer’s site plan and all construction plans and drawings.

3.2.6 The Developer shall not be m breach of its obligations under this
Agreement and the Operatmg Covenant.



3.2.7 The Developer shall obtain building permits for the Project work to be
performed.

33 Disbursement of City Reimbursement. The City shall disburse the City
Reimbursement to the Developer in accordance with the provisions of this Agreement. Each
disbursement of a portion of the City Reimbursement shall be conditioned upon the Developer’s
compliance with this Agreement, and shall include a calculation of the Net Sales Taxes From the
Stte as defined m City Reimbursement Schedule set forth in Attachment 5, hereto.

34 City Development Responsibilities. In order to assist the Developer in the
successful construction of the Dealership, and in addition to the consideration otherwise
contamed herein, the City hereby agrees as follows:

3.4.1 The City will reimburse Developer for all soft and hard costs of relocating
the existing sewer system, including required traffic controls, concrete encasement as necessary
to facilitate final grades as well as any costs attributable to upsizing the sewer piping for the
Dealership, within thirty (30) days after the City has completed a final inspection of the sewer
improvements and the Developer has submitted documentation to the City of the costs of such
sewer mmprovements.

342 The City will be responsible for re-paving (ie., overlaying) Marshall
Avenue, from El Cajon Boulevard to West Main Street (“Marshall Avenue Repaving”) not later
than the end of fiscal year 2015-16, but using its best efforts to complete such work before the
end of fiscal year 2013-14.

343 The City commits to assigning a mid-management level employee to
expedite the processing of all Project Entitlements, including the review of all required plans,

studies or reports for the Dealership.

3.4.4 The City will reimburse Developer for all soft and hard costs of all off-site
public improvements, including but not limited to restriping Marshall Avenue to accommodate
an extended right turn lane, frontage improvements within the public right of way including
relocation of fire hydrants (as necessary), fire service lateral connection to the water main, curb
and putter repair or replacement, sidewalk repar or replacement, and off-site landscaping
required as a result of the Project EBntitlements for the Dealership (“City Funded
Improvements”). The Developer shall provide the City with documentation of the soft and hard
costs of the City Funded Improvements within thuty (30) days after City mspection of the City
Funded Improvements.

3.4.5 During the term of this Agreement the City will trim and maintain, as
necessary, existing street trees and other landscaping located m the median and along El Cajon
Boulevard from Wilson Avenue to Marshall Avenue to maximize the visibility of the Dealership
for arriving customers.

3.4.6 1If supported by a focused intersection capacity analysis, the City wil
increase the length of the left turn lane from El Cajon Boulevard onto Marshall Avenue (“Left
Turn Lane Improvements”).



3.4.7 If requested by the Developer, the City will consider rescinding the
existing two-hour parking zone on El Cajon Boulevard along the frontage of the Site.

3.4.8 The City shall deem the Developer’s Project pending and subject to all
sign regulations existing as of December 11, 2012, and timely process all necessary sign permit
applications i order for the Developer to install the maximum number and types of on-site
commercial signs including, without limitation, a freeway visible pylon sign, a second pylon sign
on the property viewable from Marshall Avenue and El Cajon Boulevard; full BMW dealership
required signage (e.g.., colors, sizes and locations on improvements) on the Site; and monument
directional signs for parts, service, used cars, certified used cars, new cars, and express service.

349 The City’s financial obligations in subsections 3.4.2, 3.4.4 and 3.4.6 of this
Section 3.4 are subject to the availability of former El Cajon Redevelopment Agency finds and
the approval of the California Department of Finance. The City shall seek approval so that the
mmprovements may be funded m fiscal year 2013-14, and construction completed before the end
of fiscal year 2014-15. In the event that the City 1s unable to obtain such approval or identify
other City finding sources within twelve (12) months after the Effective Date, the City
covenants that it shall use any legally available funds to fully finance the Marshall Avenue
Improvements, City Improvements, and/or Left Turn Lane Improvements.

3.5  City-Initiated Land Use Regulations. The City agrees to use its best efforts to
inttiate and process, for City Council consideration, the adoption of an updated land use plan
(e.g., a specific plan, or a general plan amendment, including implementing ordinances to amend
its zoning code, as necessary) applicable to the Site and adjacent areas. The initiation of these
efforts shall begin not later than December 31, 2013, and would include reasonable land use
regulations to encourage compatible uses and development for properties, and to prohbit uses
incompatible to the Dealership on neighboring properties. The parties agree that the following
types of uses are incompatble with a BMW dealership: check cashing; liquor stores; tattoo
parlors; tobacco retailers and smokerooms; medical marijuana dispensaries; adult entertamment;
card rooms; homeless shelters; food banks; food stamp distribution or collection premises
(excluding therefrom regional or larger supermarkets that redeem food stamps); gun shops and
other shops selling ammunition or other weapons, whether firearms or otherwise; massage
parlors; and bars, nightclubs, or other similar uses the predominant feature of which is the on-site
sale of alcoholic beverages.

3.6 Additional City Commitments. The City further agrees to the following
commitments:

3.6.1 The City shall designate El Cajon Boulevard, from the Interstate 8 off
ramp i the south to its intersection with Mam Street i the north a problem oriented policing
(“POP”) project.  City law enforcement will use its best efforts to address lawlessness as a POP
project.

3.6.2 The City will assist the Developer, to the extent possible, in seeking the
cooperation of the Metropolitan Transit System (‘MTS”) to eliminate storm water runoff



originating within the MTS right-of-way and other areas under MTS control up-slope from the
Site.

4. OPERATION OF THE PROJECT AND COVENANTS, CONDITIONS AND
RESTRICTIONS APPLICABLE TO_ THE SITE AFTER COMPLETION OF
CONSTRUCTION OF THE PROJECT

Concurrently with the Developer’s execution of this Agreement, the Developer shall
execute and acknowledge an Operating Covenant substantially in the form attached hereto and
mcorporated herein as Attachment 6 (the “Operating Covenant”™). The Operating Covenant shall
be recorded within five (5) days after the Effective Date. The Developer’s execution of the
Operating Covenant shall be a material component of this Agreement and a condition precedent
to all of the City’s obligations i this Agreement. The Operating Covenant shall obligate the
Developer to construct the Project and shall obligate the Developer to operate the Project for a
minimum  period of fifteen (15) years, commencing on the date the City issues a Release of
Construction Covenants for the Project. :

5. DEFAULTS AND REMEDIES

5.1 Default. Subject to the extensions of time set forth in Section9.2 of this
Agreement, (1) faillure by any party to perform any action or adhere to any covenant or
representation or warranty required by this Agreement, includng m any of the attachments
hereto, within the time periods provided herein following notice and an opportunity to cure as
described in this Section 5.1, or (2) the filing of a petition in bankruptcy by or agamst the
Developer or appomtment of the receiver or trustee of any property constitutes a “Default” under
this Agreement. The breach or falsity of any representation or warranty by a party as set forth n
this Agreement also constitutes a ‘“Default” under this Agreement following notice and an
opportunity to cure as described hereinafier. A party claiming a Default shall give written notice
of Default to the other party specifying the Default complained of  Except as otherwise
expressly provided in this Agreement, the claimant shall not mstitute any proceeding against any
other party, and the other party shall not be in Default as to non-monetary Defaults if such party,
within thirty (30) days from receipt of such notice, promptly and with due diligence, commences
to cure, correct or remedy such failure or delay and thereafter completes such cure, correction or
remedy with due diligence. In no event shall a party be allowed more than 180 days to cure a
default. As to monetary Defaults, a cure period of ten (10) days upon written notice shall apply.

Notwithstanding anything to the contrary i this Agreement, no notice of Default shall be
necessary, nor shall the Developer have a right to cure a Default resulting from a Transfer, as
that term is defined below, that has not been approved by the City.

5.2 Institution of Legal Actions; Remedies. In additon to any other rights or
remedies, and subject to the restrictions otherwise set forth i this Agreement, either party may
mstitute an action at law or equity to seek specific performance of the terms of this Agreement,
or to cure, correct or remedy any Default, or to obtain any other remedy consistent with the
purpose of this Agreement. The City shall also have the right to pursue damages (but only actual
damages) for the Developer's Defaults, but m no event shall the Developer be entitled to




damages of any kind from City, except as a result of the City's Default of its obligation to make
the City Reimbursement in which case the Developer shall be entitled to specific performance of
this Agreement or, if such remedy is not available, then damages not in excess of the maximum
amount of the City Reimbursement, but such damages shall not include lost profits or other
consequential damages of any kind. Such legal actions must be instituted in the Superior Court
of the County of San Diego, State of California, or in the Federal District Court in the Central
District of California. Developer hereby waives any right to remove any such action fiom San
Diego County as is otherwise allowed by California Code of Civil Procedure section 394.

53 Acceptance _of Service of Process. In the event that any legal action is
commenced by the Developer agamst the City, service of process on the City shall be made by
personal service upon the City Manager of the City or the City Clerk of the City if there is no
City Manager m addition to such other manner as may be provided by law. In the event that any
legal action is commenced by the City against the Developer, service of process on the
Developer shall be made by personal service upon any officer or director of the Developer,
whether made within or outside the State. of California, or in such other manner as may be
provided by law. '

5.4 Rights and Remedies Are Cumulative. Except as otherwise expressly stated n
this Agreement, the rights and remedies of the parties are cumulative, and the exercise by either
party of one or more of such rights or remedies shall not preclude the exercise by it, at the same
or different times, of any other rights or remedies for the same Default or any other Default by
the other party.

5.5 Inaction Not a Waiver of Default. Any failures or delays by either party n
asserting any of its rights and remedies as to any Default shall not operate as a waiver of any
Default or of any such rights or remedies, or deprive either such party of its right to institute and
mamtain any actions or proceedings which it may deem necessary to protect, assert or enforce
any such rights or remedies.

5.6 No Waiver. A waiver by etther party of a breach of any of the covenants,
conditions or agreements under this Agreement to be performed by the other party shall not be
construed as a waiver of any succeeding breach of the same or other covenants, agreements,
restrictions or conditions of this Agreement.

5.7 Applicable Taw. The mternal Jaws of the State of California shall govern the
mterpretation and enforcement of this Agreement, without regard to conflict of law principles.

6. INSURANCE REQUIREMENTS; REPAIR_AND RESTORATION OF PROJECT

6.1 Insurance Requirements. The Developer shall maintain, at all times during the
term of this Agreement, msurance i such amounts and providing such coverage commonly
required for an automobile dealership in the State of California, including, but not limited to,
commercial general liabilty, workers’ compensation, automobile, and fire and casualty
(ncluding “all risk”) surance, all to protect the Dealership from interruption from operations.
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6.2 Remedies for Defaults Re: Insurance. In addition to any other remedies the City
may have if the Developer commits a Default hereunder by failing to provide or maintain any
msurance policies or policy endorsements to the extent, and within the time herein required, the
City may at its sole option obtain such insurance and deduct the amount of the premium for such
msurance from any sums due to the Developer by the City from the City Reimbursement.
Exercise of such remedy, however, is an alternative to other remedies the City may have and is
not the exclusive remedy for the Developer’s failure to maintain insurance or secure appropriate
endorsements.

6.3 Obligation to Repair and Restore Damage Due to Casualty Covered by Insurance.
If the Project shall be totally or partially destroyed or rendered uninhabitable by fire or other
casualty required to be insured against by the Developer, the Developer shall promptly proceed
to obtain all available insurance proceeds and take all steps necessary to begin reconstruction
and, immediately upon receipt of insurance proceeds, to promptly and diligently commence the
repair or replacement of the Project to substantially the same condition as they existed prior to
the casualty, and the Developer shall complete or cause to be completed the same as soon as
possible thereafter so that the Project can be operated in accordance with this Agreement. The
City shall cooperate with the Developer, at no expense to the City, m obtaining any
governmental permits requied for the repair, replacement, or restoration.

7. TRANSFER RESTRICTIONS

7.1 Prohibiion.  The qualifications and identity of the Developer are of particular
concern to the City. It is because of these qualifications and identity that the City has entered
mto this Agreement with the Developer. Accordingly, conumencing upon the Effective Date and
contnuing throughout the term of the Operating Covenant: (i) no voluntary or involuntary
successor in interest of the Developer shall acquire any rights or powers under this Agreement;
(i) the Developer shall not make any total or partial sale, transfer, conveyance, assignment,
subdivision, further encumbrance, refinancing, or lease of the whole or any part of the Site or the
Project thereon; and (i) no changes shall occur with respect to the ownership and/or control of
the Developer, including, without hmitation, stock transfers, sales of issuances, or transfers, sales
or issuances of membership or ownership interests, or statutory conversions (with cach of the
actions in clauses in clauses (i), (i), and (iii) above, referred to herein as a “Transfer”), without
the prior written approval of the City, which approval shall not be unreasonably withheld or
delayed. Any purported Transfer, voluntarily or by operation of law, except with the prior
written consent of the City, shall be null and void and shall confer no rights whatsoever upon any
purported assignee or transferce.

7.2 Permitted Transfers.  Notwithstanding any other provision of this Agreement to
the contrary, the City’s approval of a Transfer shall not be required in connection with any of the

following:

(a) Any Transfer by the Developer to a ‘“Related Person or Entity”
(as defined below).
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(b) A Transfer consisting of the conveyance or dedication of any
portion of the Site to the City or other appropriate governmental City, including public utilities,
where the granting of such easements permits or facilitates the development of the Site and the
Project.

(c) Any Transfer for: (i) financing purposes to the holder of a
mortgage; (i) any refinancing or permanent financing of the mortgage; or (i) any Transfer to
any person or entity pursuant to foreclosure or deed in lieu of foreclosure of any such mortgage
referred to in clauses (i) or (ii).

In the event of a Transfer by the Developer not requiring the City’s prior approval, the
Developer nevertheless agrees that at least thirty (30) days prior to such Transfer, the Developer
shall give written notice to the City of such Transfer. In the case of a Transfer pursuant to
subparagraph (a) above, the Developer agrees that at least thirty (30) days prior to such Transfer
it shall provide satisfactory evidence that the transferee has assumed, or upon the effective date
of transfer will assume, in writing through an assignment and assumption agreement, m form
reasonably acceptable to the City, all of the obligations of the Developer under this Agreement
which remain unperformed as of such Transfer or which arise from and after the date of
Transfer.

As used in this Agreement, a “Related Person or Entity” shall mean an entity in which the
Developer, or an entity in which Sunroad E-C Land, Inc. or a majority of Sunroad E-C Land,
Inc.’s shareholders, own a greater than fifty percent (50%) ownership and management interest,
has a greater than fifty percent (50%) ownership and management imterest, provided, however,
that such Related Person or Entity shall demonstrate that such person or entity has been approved
n writing by BMW to operate the Project thereon.

7.3 City Consideration of Proposed Transfer: Release of Transferor Upon Permitted
or Approved Transfer. If the Developer desires to cause a Transfer of any of its interests in this
Agreement or the Site, and such Transfer requires the City’s approval under Section7.1, the
Developer shall request in writing to the City that it consent to such Transfer, which consent
shall not be unreasonably delayed or withheld. A Transfer shall be conditioned upon: (i) the
proposed assignee expressly assuming, in writing, the unexecuted obligations hereunder of the
transferor/assignor, as applicable, as to times following the effective date of the assignment; and
(i) the proposed assignee demonstrating to the reasonable satisfaction of the City that such
person or entity has adequate financial capacity to complete the development and/or operation of
the Project on the Site and that such person or entity has been approved in writing by BMW to
operate the Project thereon.

Notwithstanding any other provision set forth in this Agreement to the contrary, upon the
effective date of a permitted or approved Transfer, and provided that the transferor/assignor shall
have delivered to the City an executed assignment and assumption agreement in form reasonably
acceptable to City legal counsel, the transferor/assignor shall be released from all further
liabilities and obligations hereunder and the Operating Covenant that have been so transferred

and assigned.
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7.4 Successors and Assiens.  All of the terms, covenants and conditions of this
Agreement shall run with the Site and be binding upon the Developer and the City and their
permitted successors and assigns. Whenever the term “Developer” or “City” is used i this
Agreement, such term shall include any other permitted successors and assigns.

8. INDEMNIFICATION OF CITY

The Developer shall ndemnify, defend, and hold harmless the City and City Personnel’
from and against any and all claims, labilities, damages, and losses, including without limitation,
reasonable attorneys’ fees and litigation expenses, including court costs and expert witness fees
(collectively “Claims”), due to the death or personal injury of any person, or physical damage to
any person’s real or personal property, caused by the construction of improvements by, or
construction-related  activities of, the Developer on the Site and the Buiding, or for any
construction defects in any improvements constructed by the Developer on the Site and the
Building, or the approval or operation of the Project on the Site and the Building, provided,
however, that the foregoing indemnification shall not apply to the extent such Claims are caused
by the negligence or willful misconduct of the City or City, subject to any immunities which may
apply to the City or City with respect to such Claims. The foregoing indemnification provision
shall survive the termination of this Agreement.

9. GENERAL PROVISIONS

9.1 Notices. Al notices under this Agreement shall be effective: (1) upon personal
delivery; (i) upon delivery by reputable overnight courier that provides a receipt with the date
and time of delivery; (i) via facsimile, so long as the sender receives confirmation of successful
transmission fiom the sending machine; or (iv) three (3) business days after deposit in the United
States mail, registered or certified, postage fully prepaid, and addressed to the respective parties
as set forth below or as to such other address as the parties may from time to time designate in
witting:

To City: City of El Cajon
200 Cwvic Center Way
El Cajon, CA 92020
Phone No.: 619-441-1716
Attention: City Manager

With a copy to: El Cajon City Attorney
200 Civic Center Way
El Cajon, CA 92020
Phone No.: 619-441-1798
Attention: Morgan Foley, Esq.
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To Developer: Sunroad E-C Land, Inc.
4445 Eastgate Mall
Suite 400
San Diego, CA 92121

Phone No.: 858-362-8500
Attention: Dan Feldman

With a copy to: Haynie Law Group
17140 Bernardo Center Drive
Suite 354
San Diego CA 92128
Phone No.: 858-485-7700
Attention: Allen D. Haynie, Esq.

9.2 Enforced Delay; Extension of Times of Performance. In addition to specific
provisions of this Agreement, performance by any party hereunder shall not be deemed to be in
Default, and all performance and other dates specified in this Agreement shall be extended where
delays or Defaults are due to: war; insurrection; strikes; lockouts; riots; floods; earthquakes;
fires; casualties; acts of God; acts of the public enemy; epidemics; quarantine restrictions; freight
embargoes; lack of transportation; governmental restrictions or priority; litigation; unusually
severe weather; inability to secure necessary labor, materials or tools; imability to obtain
reasonably acceptable financing; delays of any contractor, subcontractor or supplier; acts or
omissions of the other party; or acts or failures to act of the City or City or any other public or
governmental City or entity. Notwithstanding anything to the contrary m this Agreement, an
extension of time for any such cause shall be for the period of the enforced delay and shall
commence to run from the time of the commencement of the cause, if notice by the party
claiming such extension is sent to the other party within ten (10) days of the commencement of
the cause. Subject to the second sentence of Section 2.4, times of performance under this
Agreerment may also be extended in writing by the mutual agreement of the City and Developer.

93 Non-Liability of Officials and Employees of the City to the Developer.
No member, official, director, officer, agent, or employee of City shall be personally liable to the
Developer, or any successor in interest of the Developer, m the event of any Default or breach by
the City or for any amount which may become due to the Developer or the Developer’s
successors, or on any obligations under the terms of this Agreement.

9.4 Relationship Between City and Developer. It s hereby acknowledged that the
relationship between the City and the Developer is not that of a partnership or joint venture and
that the City and the Developer shall not be deemed or construed for any purpose to be the agent
of the other. '

9.5 City Approvals and Actions. The City shall maintain the authority to implement
this Agreement on behalf of the City through the City Manager (orhis or her duly authorized
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representative).  The City Manager shall have the authority to issue interpretations, waive
provisions, and/or enter into certain amendments of this Agreement on behalf of the City so long
as such actions do not materially or substantially change the uses or development permitted on
the Site and in the Building, or add to the costs incurred or to be incurred by the City. All other
material and/or substantive interpretations, waivers, or amendments shall require the
consideration, action and written consent of the City Council.

9.6 Counterparts.  This Agreement may be signed in multiple counterparts which,
when signed by all parties, shall constitute a binding agreement.

9.7 Integration.  This Agreement, including the Attachments hereto, contains the
entire  understanding between the parties relating to the transaction contemplated by this
Agreement, notwithstanding any previous negotiations or agreements between the parties or their
predecessors i interest with respect to all or any part of the subject matter hereof. All prior or
contemporaneous agreements, understandings, representations and statements, oral or written,
are merged in this Agreement and shall be of no further force or effect. Each party is entering
this Agreement based solely upon the representations set forth herein and upon each party’s own
mdependent investigation of any and all facts such party deems material

9.8 Attorneys’ Fees. In any action between the parties to interpret, enforce, reform,
modify, rescind, or otherwise i comnection with any of the terms or provisions of this
Agreement, the prevailing party in the action shall be entitled to its reasonable costs and
expenses including, without lmitation, Itigation costs and reasonable attorneys’ fees.

9.9 Titles and Captions. Titles and captions are for convenience of reference only and
do not define, describe or Lmit the scope or the mntent of this Agreement or of any of its terms.
References to section numbers are to sections i this Agreement, unless expressly stated
otherwise.

9.10 Interpretation.  As used m this Agreement, masculine, feminine or neuter gender
and the singular or plural number shall each be deemed to include the others where and when the
context so dictates. The word “including” shall be construed as if followed by the words

“without limitation.” This Agreement shall be interpreted as though prepared jomtly by both
parties.

9.11 Modifications. Any alteration, change or modification of or to this Agreement, in
order to become effective, shall be made mn writing and in each instance signed on behalf of each

party.

9.12 Severability. If any term, provision, condition or covenant of this Agreement or
its application to any party or circumstances shall be held, to any extent, invalid or
unenforceable, the remainder of this Agreement, or the application of the term, provision,
condition or covenant to persons or circumstances other than those as to whom or which it is
held invalid or unenforceable, shall not be affected, and shall be valid and enforceable to the
fullest extent permitted by law and consistent with the mutual mtent of the parties as expressed

herein.
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9.13 Computation of Time. The time in which any act is to be done under this
Agreement is computed by excluding the first day, and including the last day, unless the last day
is a holiday or Saturday or Sunday, and then that day is also excluded. The term “holiday” shall
mean all holidays as specified in Section 6700 and 6701 of the California Government Code. If
any act is to be done by a particular time during a day, that time shall be the applicable time of
day in the Pacific Time Zone.

9.14 Legal Advice. Each party represents and warrants to the other the following: it
has carefilly read this Agreement, and in signing this Agreement, it does so with full knowledge
of any right which it may have; it has received independent legal advice from its legal counsel as
to the matters set forth i this Agreement, or has knowingly chosen not to consult legal counsel
as to the matters set forth in this Agreement; and, it has freely sipned this Agreement without any
reliance upon any agreement, promise, statement or representation by or on behalf of the other
party, or its agents, employees, or attorneys, except as specifically set forth in this Agreement,
and without duress or coercion, whether economic or otherwise.

9.15 Time of Essence. Time is expressly made of the essence with respect to the
performance by the City and the Developer of each and every obligation and condition of this
Agreement.

9.16 Conflicts of Interest. No member, official or employee of the City shall have any
personal interest, direct or indirect, in this Agreement, nor shall any such member, official or
employee participate i any decision relating to the Agreement which affects his personal
mterests or the interests of any corporation, partnership or association in which he is directly or
mdirectly interested.

9.17 Third Party Beneficiaries. With the exception of the provisions in Section, 8,
which benefits, and is enforceable by, the City and the indemniees described therein, there are

no intended third party beneficiaries to this Agreement.

9.18 Corporate Authority.  The person(s) executing this Agreement on behalf of each
of the parties hereto represent and warrant that: (i) such party is duly organized and existing; (ii)
they are duly authorized to execute and deliver this Agreement on behalf of said party; (i) by so
executing this Agreement such party is formally bound to the provisions of this Agreement; and
(iv) the entering into this Agreement does not violate any provision of any other agreement to
which such party is bound.

[Signatures on Following Page]
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IN WITNESS WHEREOF, the Developer and the City each hereby represents that it has
read this Agreement, understands i, and hereby executes this Agreement to be effective as of the
day and year first written above.

“Developer”

SUNROAD E-C LAND, INC. a California
corporation

By:
Date: . 2013 Its:

“Cit}f,
CITY OF EL CAJON, a charter city and
municipal corporation

Date: , 2013 By:

Douglas Williford, City Manager
ATTEST:

Kathie Rutledge, CMC, City Clerk

APPROVED AS TO FORM:

Morgan L. Foley
City Attorney
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ATTACHMENT “1”

LEGAL DESCRIPTION OF STE

PARCELS 1 & 2 OF PARCEL MAP NO. 15077 IN THE CITY OF EL CAJON,
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP
THEREQF FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO
COUNTY DECEMBER 21, 1987,

TOGETHER WITH PORTIONS OF LOTS 15 TO 19 OF BLOCK 19, AND BLOCKS
11 AND 12 OF JOHNSON'S RESUBDIVISION OF A PORTION OF EL CAJON
HEIGHTS IN THE CITY OF EL. CAJON, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 874 FILED IN THE COUNTY
RECORDER OF SAN DIEGO COUNTY FEBRUARY 20, 1894

TOGETHER WITH PORTIONS OF EL CAJON HEIGHTS IN THE CITY OF EL

CAJON, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO
LICENSED SURVEY MAP NO. 50, FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAN DIEGO COUNTY FEBRUARY 20, 18%94. '

TOGETHER WITH PORTIONS OF MARSHALL AVENUE AND WASHINGTON
AVENUE, YACATED TO PUBLIC USE,

ASSESSOR’S PARCEL NUMBER: 487-490-19

ATTACHMENT 1



ATTACHMENT “2”

SCOPE OF DEVELOPMENT
Scope of Work for the Project includes:
Site: Construction of a new BMW dealership, consisting of an approximately 31,000 square

foot building consistent with BMW USA’s new image requirements, mcliding new modemn
European style frontage and fagade, showroom, service areas, and customer waiting areas.

Developer will invest approximately $12,000,000 in the development of the dealership before the
end of fiscal year 2014-15.
Developer shall change the name of the Dealership from BMW South County to “BMW El

Cajon,” “El Cajon BMW,” or such similar name, which shall identify the dealership as bemg
located in El Cajon.

ATTACHMENT 2



ATTACHMENT “3”

SCHEDULE OF PERFORMANCE

Item of Performance

Time for Completion

Developer’s execution and acknowledgement
of the Operating Covenant; execution and
recording of the Leasehold Deed of Trust.

Concurrently with Developer’s execution of
Agreement.

2. | City recordation of the Operating Covenant. Within five (5) days after Effective Date.
3. | Developer’s preparation and submission of Prior to Effective Date.
Developer Applications, including a complete
application for a Site Development Permit
(SDPA) or amended CUP, as applicable,
which shall include:
e Detailed Site Plans
e Revised Site Plans
e Lighting Plans (photometric)
e “Conceptual” Landscaping Plans
e Preliminary Grading Plans
e “Conceptual” Floor Plans
e “Conceptual” Elevations
4. | Review of Developer Applications by Prior to Effective Date.
applicable City departments and provision of
any comments to Developer.
5. | Developer to revise and resubmit (as Prior to Effective Date
necessary to address City comments)
Developer Applications.
6. | Re-review of Developer Applications by Prior to Effective Date.
applicable City departments and preparation
of conditions of approval.
7. | Planning Commission and City Council Prior to Effective Date.
hearing and consideration of Developer
Applications, if applicable.
8. | Developer’s submission of application for Within sixty (60) days of receipt of City Council
building permits. approval
9. | Plan check review by applicable City City will use reasonable efforts to cause such
departments and preparation of any review, and to obtain and provide to Developer
corrections to Developer. any corrections, within three (3) weeks of
Developer’s submittal of items listed in No. 8
above.
10. | Developer to correct and resubmit (as Within thirty (30) days of receipt of comments

necessary to address City comments) plans.

received in No. 9 above.

ATTACHMENT 3

-1-




[tem of Performance Time for Completion

11. | Plan check re-review by applicable City City will use reasonable efforts to cause suchre-
departments; Developer obtains issuance of review and the issuance of building permits (if
building permits (if Developer is entitled to Developer is entitled to issuance) within three (3)
issuance). weeks of Developer’s submittal of items listed in

No. 10 above.

12. | Developer begins demolition portion of Within three (3) weeks of approval of building
Project. permits.

13. | Developer constructs Project. Within twelve (12) months of issuance of building

permits, unless extended by the City Manager.

14. | Developer obtains certificate of occupancy for | Upon completion of final inspection of the

Project. Project.
15. | City issues certificate of occupancy for Within two (2) days after City’s final inspection
Project. of Project.

This Schedule of Performance represents the parties’ target dates. However, subject to Section
2.4 of the Agreement, this Schedule of Performance may be adjusted by the City Manager so
long as the Developer moves the Project forward and obtamns a certificate of occupancy for the
Project by no later than eighteen 18) months from the Effective Date. This Schedule of
Performance does not include the time of performance for all obligations arismg under the
Agreement; rather this schedule focuses only on the development schedule of the Project. The
parties are referred to the Agreement for the total description of the parties’ obligations and times
for performance of matters not identified in this Schedule. The Developer understands that
obligations contained i the Agreement may be conditions precedent to the City’s obligations
under this schedule.

Nothing herein shall be construed to lmit the City’s legislative authority, which the City may
exercise m the City’s sole and absolute discretion. In all cases where a City action is required,
the City shall use reasonable efforts to cause the City to take such action in the time prescribed
herein.

ATTACHMENT 3
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ATTACHMENT *4”

RELEASE OF CONSTRUCTION COVENANTS

[See Following Document]
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RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

Sunroad E-C Land, Inc.

Mailing address:

4445 Eastgate Mall
Suite 400 ,

San Diego, CA 92121
Attention: Dan Feldman

[Space above for Recorder.]

This documentis exempt from the payment of a recording fee
pursuant to Govemment Code Section 27383.

RELEASE OF CONSTRUCTION COVENANTS

This RELEASE OF CONSTRUCTION COVENANTS (the “Release”) is made by the
CITY OF EL CAJON, a charter city and municipal corporation (the “City”), in favor of Sunroad
E-C Land, Inc., a California corporation (the “Developer”), as of the date set forth below.

RECITALS

A. The City and the Developer have entered into that certam Owner Participation and
Development Agreement (the “Agreement”) dated March 9, 2011 concerning the redevelopment
of certam real property situated in the City of El Cajon, Califormia, as more fully described n
Exhibit “A” attached hereto and made a part hereof (the “Site”).

B. As referenced m Section 2.8 of the Agreement, the City is authorized and required
to furnish the Developer or its successors with a Release of Construction Covenants upon
completion of construction of the ‘“Project” (as defined m the Agreement), which Release is
required to be m such form as to permit it to be recorded i the Recorder’s office of San Diego
County. This Release is conclusive determmation of satisfactory completion of the construction
and development of the Project.

C. The City has conclusively determined that construction and development of the
Project has been satisfactorily completed.

NOW, THEREFORE, the City hereby certifies as follows:

1. The Project to be constructed by the Developer has been satisfactorily completed
in accordance with the provisions of said Agreement.

2. This Release of Construction Covenants shall not constitute evidence of
compliance with, or satisfaction of, any obligation of the Developer to any holder of a mortgage,
or any msurer of a mortgage, securing mioney loaned to finance the Project or any part thereof.



3. This Release of Construction Covenants jis the release of construction covenants
referred to in, and satisfies the requirements of, Section 2.8 of the Agreement for construction of
the Project.

4, This Release of Construction Covenants is not a Notice of Completion as referred
to in California Civil Code Section 3093.

5. Except as stated herein, nothing contained in this instrument shall modify in any
way any other provisions of the Agreement or any other provisions of any other documents
executed pursuant to the Agreement, all of which shall remain enforceable according to their
terms of the documents incorporated therein.

BY WITNESS WHEREOF, the City and the Developer have signed this Release of
Construction Covenants as of the respective dates set forth below.

“Developer”

SUNROAD E-C LAND, INC., a California
corporation '

Date; , 2013

By:
Its:

“Cit}ﬁ’
CITY OF EL CAJON, a charter city and
municipal corporation

Date; , 2013 By:
Douglas Williford, City Manager

ATTEST:

Kathie Rutledge, CMC, City Clerk

APPROVED AS TO FORM:

Morgan L. Foley
City Attorney
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ACKNOWLEDGMENT

State of California,

County of San Diego

On ‘ before me, , (mnsert
name and title of the officer) personally appeared ;
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
m his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the mstrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of Notary

ACKNOWLEDGMENT
State of California,
County of San Diego
On before me, , (msert

name and title of the officer) personally appeared ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/therr signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the mstrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal

Signature of Notary



EXHIBIT “A”

LEGAL DESCRIPTION OF STE

All that property located in the City of El Cajon, County of San Diego, State of
California, described as follows:

PARCELS 1 & 2 OF PARCEL MAP NO. 15077 IN THE CGITY OF EL CAJON,
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP
THEREQF FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO
COUNTY DECEMBER 21, 1987,

TOGETHER WITH PORTIONS OF LOTS 15 TQO 19 OF BLOCK 19, AND BLOCKS
11 AND 12 OF JOHNSON'S RESUBDIVISION OF A PORTION OF EL CAJON
HEIGHTS IN THE CITY OF EL CAJON, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 874 FILED IN THE COUNTY
RECORDER OF SAN DIEGO COUNTY FEBRUARY 20, 1894;

TOGETHER WITH PORTIONS OF EL CAJON HEIGHTS IN THE CITY OF EL

CAJON, COUNTY.OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO
LICENSED SURVEY MAP NO. 50, FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAN DIEGO COUNTY FEBRUARY 20, 1894

TOGETHER WITH PORTIONS OF MARSHALL AVENUE AND WASHINGTON
AVENUE, VACATED TO PUBLIC USE.

ASSESSOR’S PARCEL NUMBERS: 487-490-19



ATTACHMENT “5”

CITY REIMBURSEMENT SCHEDULE

1. Reimbursement Payments.  Starting i the first  Operating Year, as
defined below, following recordation of the Release of Construction Covenants as the term is
defined n the Agreement, and each Operating Year thereafler for the Term of this Note, the City
shall reimburse the Developer m each quarter of the Operating Year in an amount equal to:

Seventy-five percent (75%) of the “Net Sales Taxes From the Site” generated on
the Site during Operating Years 1 through 5, inclusive;

Sixty percent (60%) of the “Net Sales Taxes From the Site” generated on the Site
during Operating Years 6 through 10, inclusive; and

Fifty percent (50%) of the “Net Sales Taxes From the Site” generated on the Site
during Operating Years 11 through 15, inclusive.

As used herein, the term “Net Sales Taxes from the Site” shall mean the “Sales
Taxes From the Site” i excess of $93,000 in each quarter of the year, as defined below.
Operating Year shall mean the first twelve full months following the recordation of the Release
of Construction Covenants and each subsequent twelve full months the Operating Covenant is in
place, and “quarter of the year” shall mean such calendar quarters as calculated by the State
Board of Equalization.

a. As used herein, the term “Sales Taxes From the Site” means the -
amount equal to the sales and use taxes that are generated from sales occurring on the Site on
which sales or use taxes are imposed pursuant to applicable California law i each Operating
Year, which are actually received by the City from the State Board of Equalization. In
connection therewith:

&) The Developer shall timely report, and shall cause its
tenants (if any) to report all sales and use taxes from the Site to the State Board of Equalization
in accordance with the laws, rules, and regulations applicable to such reporting,

(i) Sales Taxes from the Site shall be deemed to have been
paid by the State Board of Equalization to the City if and to the extent the State Board of
Equalization elects to offSet the payment of any such Sales Taxes From the Site against any other
obligation of the City.

(it) The Developer acknowledges that the State Board of
Bqualization makes payments to the City based on both actual and anticipated sales and use tax
revenues and that the State Board of Equalization makes periodic reconciliations.  The
determination of Sales Taxes from the Site for any annual, quarterly, or other period shall be
subject to the timing and reconciliation process related to the processing by the State Board of
Equalization of payments of such Sales Taxes From the Site to the City. Any adjustments
resulting from any interim or estimated determination of Sales Taxes From the Site for any
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annual, quarterly, or other period shall be reconciled by the parties as soon as practicable without
mclusion of, or any obligation to pay, interest.

(iv)  Sales Taxes From the Site shall be determined based on
actual amounts received by the City based only on the City’s share of the State sales and use tax
applicable to the Site (which, as of the Effective Date, is 1.0% of the taxable amount) within
each OperatingYear. Sales Taxes From the Site shall not include amounts paid to the City by the
State Board of Equalization derived from any sales tax overrides or special tax amounts received
by the City, nor shall include any administrative fees or charges imposed by the State Board of
Equalization that reduce the actual amounts of sales and use taxes received by the City.

) The Developer shall, and shall cause its tenants (ifany) to,
keep full and accurate books of account, records, and other pertinent data showing all gross
ncome eamed upon the Site that is reportable for California sales and use tax purposes,
including all documents required to be maintained by the State of California for sales and use tax

purposes.

(vij  The Developer shall furnish, and shall cause its tenants (if
any) to furnish, to City true and correct photocopies of its quarterly California sales and use tax
returns at the time each is filed with the State of California, together with a copy of all checks or
wire transfers or other forms of transfer of funds sent for such payment of sales and use taxes.

2. Reimbursement Prepayment. The City shall have the right to
prepay all or any portion of its obligations for reimbursement at any time without penalty.

3. Expiration of Remmbursement Obligation.  If after fifteen (15) years
after the recordation of the Release of Construction Covenants, the cumulative applicable Net
Sales Taxes From the Site has not fully reimbursed the Developer for its Eligible Project Costs,
the term of the Agreement notwithstanding, City’s obligation to pay remmbursements to the
Developer shall terminate and be of no further force or effect.
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ATTACHMENT *“6”

OPERATING COVENANT

[See Following Document]
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RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

City of El Cajon

200 Civic Center Way
El Cajon, CA 92020
Attn:  City Manager

This document is exempt from the payment of a recording
fee pursuant to Government Code Section 27383.

OPERATING COVENANT

THIS OPERATING COVENANT (“Operating Covenant”) is made this day of

, 2013 (the “Effective Date”), by and between the CITY OF EL CAJON, a

charter city and mumcnpal corporation (the “City”), and SUNROAD E C LAND, INC , A
California corporation, (the “Developer”), with reference to the following:

A. The City and the Developer have executed an Owner Participation and
Development Agreement (“Agreement”), dated as of , 2013, which provides, inter
alia, for the redevelopment of that certain real property located in the City of El Cajon, County of
San Diego, State of California, more fully described in Exhbit “A” attached hereto and
mcorporated herein by this reference (the ‘“Land”), and Developer’s construction and operation
thereon of a BMW motorcar dealership (the “Project”™. The Agreement is available for public
mspection and copying at the office of the City Clerk, El Cajon City Hall, 200 Civic Center Way,
El Cajon, CA 92020. '

B. The Developer owns the Land, which mterest shall hereafter be referred to as the
“Property”. :
C. Pursuant to the Agreement, the Developer has agreed to construct the Project on

the Property, and the City has agreed to provide the Developer with certain financial incentives
to reimburse the Developer for costs associated therewith.

D. The Agreement also provides for the recordation of this Operating Covenant
against the Property to memorialize certain covenants, conditions, and restrictions regarding the
use, maintenance, and operation of the Property by the Developer and the Developer’s
successors and assigns.

E. The City has fee interests in parks, City Hall, and in various streets, sidewalks,
and other property within the City (collectively, the ‘“Benefited Public Property”), and is
responsible for planning of land uses within the City m such a manner as to provide for the
health, safety, and welfare of the residents of the City. The Benefited Public Property is legally
described in Exhibit ‘“B” attached hereto and incorporated herein by this reference.

NOW, THEREFORE, Developer hereby covenants, agrees, and declares by and for itself
and its successors and assigns that the Property shall be held, sold, conveyed, hypothecated,



encumbered, used, occupied, and improved subject to the following covenants, conditions, and
restrictions (sometimes collectively referred to  heremafter as the “Covenants”). These
Covenants shall run with the Property and shall be binding on all parties having or acquiring any
right, title, or interest in the Property or any part thereof and shall inure to the benefit of the City
and its successors and assigns regardless of whether the City holds any mterest in any real
property benefited thereby.

1. Covenant Regarding Specific Uses.

(a) Construction of Project. The Developer covenants and agrees for itself, its
successors, assigns, and every successor in interest to Developer’s interest in the Property or any
part thereof, that within the times set forth in the Schedule of Performance attached to the
Agreement as Attachment3 (the “Schedule of Performance”), Developer shall commence,
diligently proceed with, and satisfactorily complete construction of the Project so as to entitle
Developer to the City’s issuance of a Release of Construction Covenants for the Project as
provided for in Section2.8 of the Agreement. The foregoing covenant shall be deemed satisfied
and shall terminate upon the City’s issuance of a Release of Construction Covenants.

(b) Operation _of Project. For a term (the “Term”) commencing upon the
recordation of the Release of Construction Covenants and continuing until the fifteenth (15')
anniversary of the date of recording of the Release of Construction Covenants for the Project (the
"Operating Covenant Termination Date"), the Developer hereby covenants and agrees to devote
the Property for the exclusive purpose and use of development and operation of the Project and
will comply with the other obligations contaimed herein. Notwithstanding anything herem to the
contrary, the nondiscrimination covenants contained in subdivision (a) of Section4 hereof shall
run with the Property m perpetuty and shall not termimate on the Operating Covenant
Termination Date. Except as provided below, or with the prior written consent of the City for
each instance, which consent may be granted or withheld i the City’s sole and absolute
discretion, the faiture of the Developer (or its tenant) to operate any portion of the Project on the
Property as required herein for thirty (30) or more consecutive days shall, at the City’s option,
constitute a default hereunder; provided, however, that the Dewveloper shall for purposes of this
Section 1 be deemed to be operating such portion of the Project during any period that the
Developer is prevented fiom operating such portion due to: (i) required or necessary
rehabilitation of such portion of the Project (provided that the period during which such portion
of the Project is not operated as a result of the rehabilitation shall in no event exceed thirty (30)
days), unless the rehabilitation cannot reasonably be completed within such thirty (30) day
period, n which case the period may extend as necessary for completion, provided such
rehabilitation was commenced within the thirty (30) day period and is diligently pursued to
completion, but in no event shall rehabilitation efforts exceed 180 days; or (i) war; msurrection;
strikes; lockouts; riots; floods; earthquakes; fires; casualties; acts of God; acts of the public
enemy; epidemics; quarantine restrictions; freight embargoes; lack of transportation;
governmental restrictions or priority; litigation; unusually severe weather; ability to secure
necessary labor, materials or tools; delays of any contractor, subcontractor or supplier; acts or
omissions of the other party; or acts or failures to act of the City or other public or governmental
entity. Notwithstanding anything to the contrary herein, (a) an extension of time for any cause
listed in romanette (i) above shall be for the period of the enforced delay and shall commence to
run from the time of the commencement of the cause, if notice by the Developer is sent to the




other party within ten (10) days of the commencement of the cause, and (b) the Developer is not
entitled pursuant to this Section 1 to an extension of time to perform because of past, present, or
future difficulty in obtaining financing necessary to operate the Project because of economic or
market conditions.

2. Performance of Maintenance.

(a) The Developer shall maintain the Project,- the Property and all
“improvements” (as defined hereinafter) thereon in accordance with the Maintenance Standards,
as heremafier defined. As used herem, the term “Improvements” shall mean and iclude, but not
be limited to, buildings, sidewalks, pedestrian lighting, landscaping, irigation of landscaping,
architectural elements identifying the Property and any and all other mmprovements on the

Property.

(b) To accomplsh said maintenance, the Developer shall either use staff or
contract with and hire Lcensed and qualified personnel to perform the maintenance work,
including the provision of labor, equipment, materials, support facilities, and any and all other
‘items necessary to comply with the requirements of this Operating Covenant.

(©) The folowing standards (“Maintenance Standards”) shall be complied
with by the Developer and the Developer’s maintenance staff, contractors or subcontractors:

1. Landscape maintenance shall mchude, but not be limited to:
watering/irrigation;  fertilization; mowing; edging, trimming of grass; tree and shrub pruning;
trimming and shaping of trees and shrubs to maintain a healthy, natural appearance and safe road
conditions and visbility, and irrigation coverage; replacement, as needed, of all plant materials;
control of weeds in all planters, shrubs, lawns, ground covers, or other planted areas; and staking
for support of trees.

2. Clean-up maintenance shall inclide, but not be limited to:
maintenance of all sidewalks, paths and other paved areas m clean and weed-fiee condition;
maintenance of all such areas clear of dirt, mud, trash, debris or other matter which is unsafe or
unsightly; removal of all trash, litter and other debris from improvements and landscaping prior
to mowing; clearance and cleanmg of all areas maintained prior to the end of the day on which
the maintenance operations are performed to ensure that all cuttings, weeds, leaves and other
debris are properly disposed of by maintenance workers.

3. All mamtenance work shall conform to all applicable federal and
state Occupational Safety and Health Act standards and regulations for the performance of
maintenance.

4, Any and all chemicals, unhealthful substances, and pesticides used
in and during maintenance shall be applied i strict accordance with all governing regulations.
Precautionary measures shall be employed recognizing that all areas are open to public access.

5. The Project and Property shall be maintained in conformance and
in compliance with the approved Property construction and architectural plans and design
scheme, as the same may be amended from time to time with the approval of the City, and

a.



reasonable commercial development maintenance standards for similar projects, including but
not limited to: painting and cleaning of all exterior surfaces and other exterior facades
comprising all private improvements and public improvements to the curbline and the repair and
maintenance of all sidewalks, driveways, parking areas and all hard scape surfaces to keep these
areas free from cracked and damaged surfaces.

3. . Failure to Maintain Property.

In the event the Developer does not maintain the Property in the manner set forth herein
and m accordance with the Maintenance Standards, the City shall have the right to maintain such
private and/or public improvements, or to contract for the correction of such deficiencies, after
written notice to the Developer. However, prior to taking any such action, the City agrees to
notify the Developer in writing if the condition of the Project or Property does not meet with the
Maintenance Standards and to specify the deficiencies and the actions required to be taken by the
Developer to cure the deficiencies.  Upon notification of any maintenance deficiency, the
Developer shall have thirty (30) days within which to correct, remedy or cure the deficiency. If
the written notification states the problem is urgent relating to the public health and safety of the
City, then the Developer shall have forty-eight (48) hours to rectify the problem.

In the event the Developer fails to correct, remedy, or cure (or for deficiencies which
cannot reasonably be corrected, remedied, or cured within thirty (30) days has failed to
commence correcting, remedying or curing such mantenance deficiency and diligently pursue
such correction, remedy, or cure to completion) after notification and after the period of
correction has lapsed, then the City shall have the right to mamtain such improvements. The
Developer agrees to pay the City such charges and costs. Until so paid, the City shall have a lien
on the Property for the amount of such charges or costs, which lien shall be perfected by the
recordation of a “Notice of Claim of Lien” agamnst the Property. Upon recordation of a Notice of
a Claim of Lien against the Property, such lien shall constitute a lien on the leasehold mterest mn
the Property prior and superior to all other monetary liens except: (i) all taxes, bonds,
assessments, and other levies which, by law, would be superior thereto; (i) the lien or charge of
any mortgage, deed of trust, or other security mterest then of record made i good faith and for
value, it being understood that the priority of any such lien for costs meurred to comply with this
Operating Covenant shall date from the date of the recordation of the Notice of Claim of Lien.
The Developer shall be liable for any and all attorneys’ fees, and other legal costs or fees
mcurred in collecting said maintenance costs.

4. Compliance with Law. The Developer shall comply with all local, state and
federal laws relating to the uses of or condition of the Property and the Project. The operation of
the Project shall be mn compliance with the requirements of any entitlements issued by the City
for the Project, mcluding, as applicable, a conditional use permit, site development permit, and
specific plan amendment.

(a) Nondiscrimination Covenants. The Developer covenants, by and for itself
and any successors in interest to all or any portion of the Property, that there shall be no
discrimination against or segregation of any person or group of persons on account of race, color,
creed, religion, sex, sexual preference, marital status, national origin or ancestry in the sale,
lease, sublease, transfer, use, occupancy, temure or enjoyment of the Property, nor shall the




Developer itself or any person claiming under or through it establish or permit any such practice
or practices of discrimmation or segregation with reference to the selection, location, number,
use or occupancy of tenants, lessees, subtenants, subleases or vendees of the Property. The
foregoing covenants shall run with the land.

The Developer shall refrain from restricting the rental, sale or lease of the Property any
portion thereof on the basis of race, color, religion, sex, sexual preference, marital status,
ancestry or national origin of any person. All such deeds, leases or contracts shall contain or be
subject to substantially the following nondiscrimination or nonsegregation clauses:

(D) In deeds: “The grantee herein covenants, by and for himself or
herself, his or her heirs, executors, administrators and assigns, and all persons claiming under or
through them, that there shall be no discrimmation agamst or segregation of any person or group
of persons on account of race, color, creed, religion, sex, sexual preference, marital status,
national origm or ancestry m the sale, lease, sublease, transfer, use, occupancy, tenure or
enjoyment of the land herem conveyed, nor shall the grantee or any person claiming under or
through him or her, establish or permit any such practice or practices of discrimination or
segregation with reference to the selection, location, number, use or occupancy of tenants,
lessees, subtenants, sublessees or vendees in the land herein conveyed. The foregoing covenants
shall run with the land.”

() In leases: “The lessee herein covenants by and for himself or
herself, his or her heirs, executors, administrators, and assigns, and all persons claiming under or
through him or her, and this lease is made and accepted upon and subject to the following
conditions:

“That there shall be no discrimination against, or segregation of, any person or group of
persons on account of race, color, creed, religion, sex, sexual preference, marital status, national
origin, or ancestry i the leasing, subleasing, transferring, use, occupancy, tenure, or enjoyment
of the premises herem leased, nor shall the lessee himself or herself, or any person claiming
under or through him or her, establish or permit any such practice or practices of discrimination
or segregation with reference to the selection, location, number, use, or occupancy of tenants,
lessees, sublessees, subtenants, or vendees m the premises herein leased.”

3) In contracts: “There shall be no discrimmation agamnst, or
segregation of, any person or group of persons on account of race, color, creed, religion, sex,
sexual preference, marital status, national origin, or ancestry, m the sale, lease, sublease, transfer,
use, occupancy, tenure or enjoyment of the premises, nor shall the transferee himself or herself
or any person claiming under or through him or her, establish or permit any such practice or
practices of discrimination or segregation with reference to the selection, location, number, use
or occupancy of tenants, lessees, subtenants, sublessees or vendees of the premises.”

(b) No Violation of Statutes Relating to Direct Assistance by City. The
Developer represents and warrants that it is using the City financial assistance for the sole and
exclusive purpose of causing the construction of the Project on the Property and for no other
purpose. The Developer further agrees to mndemnify, defend, and hold harmless the City from




and against any claims, proceedings, losses, costs, or expenses incurred as a result of any such
violation arising out of actions by the Developer.

5, Sales and Use Tax Covenant. From the date this Operating Covenant i
recorded against the Property until the Operating Covenant Termination Date, the Developer
shall designate the Property as the point of sale for sales tax purposes for all goods and services
sold or leased on the Property, whose sales and leases origmate from the Property.

6. Covenant to Pay Taxes and Assessments. From the date this Operating
Covenant is recorded agamst the Property until the Operating Covenant Termination Date, the
Developer shall pay or cause to be paid, prior to delinquency, all ad valorem real estate taxes
(including possessory interest taxes), special taxes, and assessments levied against the Property
and any improvements thereon, subject to the Developer’s right to contest any such tax or
assessment m good faith. During such period, the Developer shall remove or have removed any
levy or attachment made on the Property or any part thereof or assures the satisfaction thereof
within a reasonable time and prior to a sale of the Property.

7. Defaulis.

(a) Failure or delay by either party to perform any term or provision of this
Operating Covenant constitutes a default under this Operating Covenant. A party claiming a
default shall give written notice of default to the other party, specifying the default complained
of and the actions required to correct such default.

(b) Unless otherwise provided by the Agreement, the claimant shall not
mstitute proceedings against the other party if the other party, within thirty (30) days from
receipt of such notice, immediately and with due diligence, commences to cure, correct or
remedy such failure or delay and completes such cure, correction or remedy as soon as
reasonably practicable after receipt of such notice, but in no event shall the cure, correction or
remedy occur more than 180 days after notice.

8.

(a) In addition to any other rights or remedies, and subject to the notice and
cure provisions in Section 7 above, any party may institute legal action to seek specific
performance of the terms of this Operating Covenant, or to cure, correct or remedy any default,
or to obtain any other legal or equitable remedy consistent with the purpose of this Operating
Covenant. The City shall also have the right to pursue damages for the Developer's defaults, but
m no event shall the Developer be entitled to damages of any kind from City, including, without
limitation, damages for economic loss, lost profits, or any other economic or consequential
damages of any kind. Such legal actions must be mstituted in the Superior Court of the County
of San Diego, State of California or in the Federal District Court in the Central District of
California. In the event of any litigation between the parties hereto, the prevailing party shall be
entitled to receive, in addition to the relief granted, its reasonable attorney's fees and costs and
such other costs mcurred i investigating the action and prosecuting the same, including costs for
expert witnesses, costs on appeal, and for discovery.



(b) The internal laws of the State of California shall govern the interpretation
and enforcement of this Operating Covenant, without regard to conflict of laws.

(©) In the event that any legal action 18 commenced by the Developer against
the City, service of process on the City shall be made by personal service upon the City Manager
of the City in addition to such other manner as may be provided by law.

(d) In the event that any legal action is commenced by the City against the
Developer, service of process on the Developer shall be made by personal service upon any
officer or director of the Developer, whether made within or outside the State of California, or in
such other manner as may be provided by law.

(e) Except as otherwise expressly stated in this Operating Covenant, the rights
and remedies of the parties are cumulative, and the exercise by either party of one or more of
such rights or remedies shall not preclude the exercise by it, at the same or different times, of any
other rights or remedies for the same default or any other default by the other party.

6] Any falures or delays by either party in asserting any of its rights and
remedies as to any default shall not operate as a waiver of any default or of any such rights or
remedies, or deprive either such party of its right to institute and mamtain any actions or
proceedings which it may deem necessary to protect, assert or enforce any such rights or
remedies.

9, Effect of Violation of the Terms and Provisions of this Operating Covenant.
The covenants established mn this Operating Covenant shal, without regard to technical
classification and designation, be binding for the beneft and in favor of the City, and its
successors and assigns, as to those covenants which are for its benefit. The covenants contained
m this Operating Covenant shall remain in effect for the periods of time specified theremn. The
City is deemed the beneficiary of the terms and provisions of this Operating Covenant and of the
covenants running with the Property, for and in their own rights and for the purposes of
protecting the interests of the community and other parties, public or private, in whose favor and
for whose benefit this Operating Covenant and the covenants running with the land have been
provided. This Operating Covenant and the covenants shall run m favor of the City, without
regard to whether the City has been, remains or is an owner of any land or mterest therein in the
Property. The City shall have the right, if the Operating Covenant or covenants are breached, to
exercise all rights and remedies, and to maintain any actions or suits at law or in equity or other
proper proceedings to enforce the curing of such breaches to which they or any other
beneficiaries of this Operating Covenant and covenants may be entitled. Pursuant to applicable
law, including, but not limited to, Section 1462, 1465 and 1468 of the Cwvil Code of the State of
California, all provisions of this Covenant Agreement shall run with the Property and be binding
upon and inure to the benefit of the Benefited Public Property and the Property and each and
every portion thereof or interest therein, and all parties having or acquiring any right, title, or
mterest m the Property or any portion thereof, and therr successors and assigns.




10. Miscellaneous Provisions.

(a) If any provision of this Operating Covenant or portion thereof, or the
application to any person or circumstances, shall to any extent be held invalid, noperative or
unenforceable, the remainder of this Operating Covenant, or the application of such provision or
portion thereof to any other persons or circumstances, shall not be affected thereby; it shall not
be deemed that any such invalid provision affects the consideration for this Operating Covenant;
and each provision of this Operating Covenant shall be valid and enforceable to the fullest extent

permitted by law.

(b) This Operating Covenant shall be construed in accordance with the
mternal laws of the State of California without regard to conflict of law principles.

(c) This Operating Covenant shall be binding upon and inure fo the benefit of
the successors and assigns of the Developer but any Transfer shall be subject to the requirements
and provisions of Section 7 of the Agreement.

(d) The Cityl of El Cajon is a third party beneficiary of the terms of this
Operating Covenant, and shall have the right, but not the obligation, to enforce the terms hereof.

11.  Notices. All notices under this Operating Covenant shall be effective: (i) upon
personal delivery; (i) upon delivery by reputable overnight courier that provides a receipt with
the date and time of delivery; (i) via facsimile, so long as the sender receives confirmation of
successful transmission from the sending machine;, or (iv) three (3) business days after deposit
m the United States mail, registered or certified, postage fully prepaid and addressed to the
respective parties as set forth below or as to such other address as the partxes may from time to
time designate in writing:

To City: City of El Cajon
' 200 Cwvic Center Way
El Cajon, CA 92020
Phone No.: 619-441-1716
Attention: City Manager

With a copy to: El Cajon City Attorney
200 Civic Center Way
El Cajon, CA 92020
Phone No.: 619-441-1798
Attention; Morgan Foley, Esq.



To Developer:

With a copy to:

Sunroad E-C Land, Inc.
4445 Eastgate Mall
Suite 400

San Diego, CA 92121

Phone No.: 858-362-8500
Attention: Dan Feldman

Haynie Law Group

17140 Bernardo Center Drive
Suite 354

San Diego CA 92128

Phone No.: 858-485-7700
Attention: Allen D. Haynie, Esq.

IN WITNESS WHEREOQOF, the parties hereto has executed this instrument the day and

year first hereinabove written.

Date: , 2013
Date; , 2013
ATTEST:

“Developer”

SUNROAD E-C LAND, INC., a California
corporation

By:
Its:

‘(City}’
EL CAJON REDEVELOPMENT CITY, a
charter city and municipal corporation

By:
Douglas Williford, City Manager

Kathie Rutledge, CMC, City Clerk



APPROVED AS TO FORM:

Morgan L. Foley
City Attorney

-10-



ACKNOWLEDGMENT

State of California,

County of San Diego

On before 1me, , (insert
name and title of the officer) personally appeared ‘
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 1s/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/therr authorized capacity(ies), and that by his/her/their signature(s) on the mstrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct. |

WITNESS my hand and official seal

Signature of Notary

ACKNOWLEDGMENT
State of California,
County of San Dicgo
On before me, , (insert

name and title of the officer) personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 1s/axe
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/ther signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the mnstrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal

Signature of Notary

-11-



EXHIBIT “A”

LEGAL DESCRIPTION OF PROPERTY

All that property located in the City of El Cajon, County of San Diego, State of
California, described as follows:

PARCELS 1 & 2 OF PARCEL MAP NO. 15077 IN THE CITY OF £l CAJON,
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP
THEREQF FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO
COUNTY DECEMBER 21, 1987;

TOGETHER WITH PORTIONS OF LOTS 15 TO 19 OF BLOCK 19, AND BLOCKS
11 AND 12 OF JOHNSON'S RESUBDIVISION OF A PORTION OF EL CAJON
HEIGHTS IN THE GITY OF EL CAJON, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 874 FILED IN THE COUNTY
RECORDER OF SAN DIEGO COUNTY FEBRUARY 20, 1894

TOGETHER WITH PORTIONS OF EL CAJON HEIGHTS IN THE CITY OF EL
CAJON, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO
LICENSED SURVEY MAP NO. 50, FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAN DIEGO COUNTY FEBRUARY 20, 1894.

TOGETHER WITH PORTIONS OF MARSHALL AVENUE AND WASHINGTON
AVENUE, VACATED TO PUBLIC USE.

ASSESSOR’S PARCEL NUMBER 487-490-19

-12-



EXHIBIT “B”

DESCRIPTION OF BENEFITED PUBLIC PROPERTIES IN EL CAJON

City Hall, 200 Civic Center Way
APN:488-111-30

El Cajon Public Safety Building, 100 Civic Center Way
APN: 488-072-42

Fire Station No. 6, 100 East Lexington Ave.
APN: 488-192-09

Heartland Fire Tramning Facility, 1301 North Marshall Ave.
APN: 482-131-16

Fletcher Hills Cent{er and Pool, 2345 Center Place
APN: 481-430-47 & 481-430-44

Hillside Center and Park, 840 Buena Terrace
APN: 481-521-01 & 481-520-12

Judson Park, NW corner of Magnolia and Park Avenues
APN: 487-172-67

Kennedy Center and Park, 1675 East Madison Avenue
APN:511-210-13

Renette Center and Park, 935 South Emerald Avenue
APN: 492-320-01 & 492-320-02

Wells Center and Park, 1153 Fast Madison Avenue
APN: 489-140-63

13-
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City Clerk Date Stamp

MEETING: Feb. 26, 2013

ITEM NO: 101

TO: Mayor Lewis, Mayor Pro Tem Wells, CENTENNIAL
Councilmembers Ambrose, Kendrick, McClellan %, R dxs'"'
Tporate!

FROM: Douglas Williford, City Manager

SUBJECT: AMENDMENT TO FY 2012-13 ONE YEAR ACTION PLAN; AND
FY 2013-14 CDBG AND HOME ALLOCATIONS

RECOMMENDATION: That the City Council

Open the public hearing and accept public testimony;
Close the public hearing;
Adopt the next resolution in order to amend the FY 2012-13 One-Year Action Plan and:

é Allocate and commit previously reserved HOME/CHDO funds to San Diego Habitat
for Humanity in the amount of $168,198 for development of the Foundation Lane
Phase II project (H0818); and

& Re-allocate $10,000 from the Housing Programs Pool of Funds (275900-H0720) to the
Foundation Lane project (H0818) for legal and other professional services that may
be needed for this project; and

¢ Allocate CDBG and HOME program income received during the year to the Housing
Rehabilitation Program (C0704), the Housing Programs Pool of Funds (H0720), and
the CDBG and HOME Administration activities to the maximums allowed (20% for
CDBG Administration and 10% of eligible program income for HOME
Administration).

¢ Authorize the City Manager to execute a HOME Funding Agreement and any amendments
necessary with San Diego Habitat for Humanity governing the use of the HOME funds for
the Foundation Lane Phase 11 project, with terms and conditions recommended by staff and
approved by the City Manager; and

¢ Appropriate FY 2012-13 CDBG program income as follows: 80% to the Housing
Rehabilitation Program (C0704), and 20% to CDBG Administration (CADMIN) for
preparation of the consolidated plan, fair housing testing, and City personnel expenses
(salaries and benefits) of providing services to the CDBG program; and

¢ Appropriate FY 2012-13 HOME program income as follows: 90% to the Housing Program
Pool of Funds (H0720), and 10% to HOME Administration (HADMIN) for preparation of the
consolidated plan, fair housing testing, and City personnel expenses (salaries and benefits)
of providing services to the HOME program; and

¢ Allocate funds to projects and programs that will be funded from the FY 2013-14
Community Development Block Grant (CDBG) and HOME grant programs.



Staff will prepare a preliminary funding schedule reflecting the City Council’s decisions relative to the
FY 2013-14 Annual Action Plan and present it for final adoption at the second public hearing
scheduled for April 23, 2013.

BACKGROUND:

The U.S. Department of Housing and Urban Development (HUD) provides funding to eligible
jurisdictions through the CDBG and HOME grant programs annually through the Annual Action Plan
process. This report requests actions relative to activities and allocations over two grant program
years: Amendment to the current F'Y 2012-13 Action Plan, and adoption of tentative allocations for the
FY 2013-14 grant year.

AMENDMENT TO FY 2012-13 ACTION PLAN:

Allocation of reserved HOME/CHDO Funds: The City has previously been allocated HOME funds
and the HOME regulations require that not less than 15% of each year’s HOME allocation be set aside
for use by a certified Community Housing Development Organization (CHDO) to develop affordable
housing for low-income households. The current balance of reserved HOME/CHDO funds is as follows:

Fiscal Year | CHDO Allocation Amount

FY 2011-12 | FY 2011-12 CHDO Reserve $111,101

FY 2012-13 | FY 2012-13 CHDO Reserve $57,097
TOTAL: $168,198

San Diego Habitat for Humanity (SDHFH) is a certified CHDO, is eligible to expend these funds, and
recently submitted a request for these funds in a proposal to develop the second phase of Foundation
Lane. Foundation Lane Phase 2 will include construction of six to seven new single-family homes
(adjacent to the original Foundation Lane project which consisted of four new single-family homes)
which will then be sold to low-income households using City First-Time Homebuyer Program
guidelines tailored for this project. Habitat pledges to hold the 1st mortgage for each buyer at zero
percent for 30 years, making the homes affordable. The HOME funds will be provided to Habitat via a
deferred, no-interest loan to assist with pre-development costs to be repaid upon completion and sale of
the units, :

The Foundation Lane Phase 2 project, including all anticipated funding sources, project schedule and
key project steps, will be further refined over the next few months, and it is anticipated that additional
or amended agreement(s) with SDHFH will be required. The HOME/CHDO funds will be layered with
significant donations of labor, services, sponsorships and other contributions. Staff is requesting an
additional reallocation/budget amendment of $10,000 from the Housing Programs Pool of Funds
(275900-H0720) to the Foundation Lane project (2756900-H0818) for legal and other professional
services that may be needed for this project.

Program Income Allocations: Program income funds from the repayment of outstanding loans and
other activities in both the HOME and CDBG programs are received throughout the year. With this
action, repayments would be automatically allocated back to the housing program from which the
funds came (C0704 for CDBG and HO0720 for HOME) for continuation of program services and
activities in those programs. In addition, as allowed by the regulations, 10% of eligible HOME
program income may be used for HOME Administration and 20% of CDBG program income may be
used for CDBG Administration. The funds must be used for Administration activities in the same year
as the program income is received.




FY 2013-14 CDBG AND HOME ALLOCATIONS:

The U.S. Department of Housing and Urban Development (HUD) currently provides funding to eligible
jurisdictions through the CDBG and HOME grant programs. HUD has not yet released allocation
amounts for FY 2013-14; however HUD has suggested funding may be reduced by approximately 8%
over the previous year. Further, given on-going, apparently limitless reductions in federal funding, it
is highly possible that CDBG and HOME program funds will be dramatically impacted or even
eliminated altogether. If such severe changes do take place that cause substantial deviations in or
elimination of grant funding to take place in these programs, staff will return to Council with
recommendations,

With the anticipated 8% reductions, the CDBG allocation is expected to be approximately $919,889 and
the HOME allocation is expected to total $350,196. Council action is requested to identify the projects
that will automatically receive increases or decreases once actual funding amounts are known, in order
to preclude the need for additional public hearings to allocate minor amounts.

ONE-YEAR ACTION PLAN:

As a recipient of CDBG and HOME funds for FY 2013-14, the City must prepare and submit a One-
Year Action Plan to HUD. These funding allocations form the core of the One-Year Action Plan.
Following the allocation decisions from this public hearing, the One-Year Action Plan will be prepared
and made available for public review for a 30-day period. A second public hearing will follow
(tentatively April 23, 2013) at which time the final Action Planwill be presented to the City Council for
approval. The Action Plan will then be submitted to HUD for approval and if the Plan is approved,
funds will become available after July 1, 2013.

EVALUATION OF PAST YEAR’S PERFORMANCE

A comprehensive review of the FY 2011-12 CDBG and HOME programs is included in the City’s
Consolidated Annual Performance and Evaluation Report (CAPER) which is available for public review
at the Housing Division public counter on the third floor of City Hall and on the Housing Division’s
web page, located at http://www.cityofelcajon.us/dept/redev/housing/index.aspx. Programs and projects
are currently underway for FY 2012-18, the fourth year of the Consolidated Plan period.

CDBG PROFPOSALS

Following the release of a Notice of Funding Availability (NOFA) in November of 2012, the City
received numerous requests for FY 2013-14 CDBG funding. Asin past years, the requests for funding
exceed the amount available for allocation. The complete Application Binder is available in the City
Clerk’s Office for City Council and public review. A CDBG Fact Sheet is included as Attachment “2”
for reference.

As noted above, the CDBG allocation is expected to total approximately $919,889 in FY 2013-14. A
maximum of 15 percent of that amount ($137,983) may be used for Public Service activities, and a
maximum of 20 percent ($183,978) may be expended for Administrative activities. The remainder may
be allocated for Capital/Other projects. Staff recommendations for the categories of funding are
summarized below and in Attachment “3” of this report.

ADMINISTRATION (MAXIMUM 20% OF CDBG GRANT)

Federal regulations restrict funds reserved for Planning and Administration in the CDBG program to
20% of the total grant amount (estimated $183,978).



S CDBG Administration - $168,978: To minimize or avoid impact to the General Fund, the
maximum amount of funds available in this category will be required in order to adequately
administer both the CDBG and HOME programs for FY 2013-14. Staff recommends allocating
$168,978 to the City’s Housing Division for continued administration of both the CDBG and
HOME Programs, including internal and external costs.

¢ Fair Housing Services - $30,110: The provision of fair housing services is mandatory for federal
programs, including the CDBG and HOME programs. One application for funding was received
that included the provision of fair housing services. CSA San Diego County has requested
$30,110 to provide fair housing and landlord/tenant services for City of El Cajon residents. Staff
recommends funding of $15,000 from CDBG funds (along with an additional $5,000 in HOME
Admin funds) for a total contract of $20,000 for the provision of essential fair housing services.

¢ Regional Task Force for the Homeless - $10,000: Funding has been requested for the provision of
data collection and training services to support local non-profits who provide direct services for
the homeless. This activity is only eligible as a Planning or Administration activity as the project
does not directly serve beneficiaries. Further, this activity is not recommended for funding as a
separate project.

CAPITAL/OTHER PROJECTS (PUBLIC FACILITIES AND IMPROVEMENTS)

The City received several proposals for Capital/Other funds, including two requests from the Public
Works Department for eligible Public Facility improvement projects, and one request from the Housing
Division for continuation of rehabilitation program activities to meet Consolidated Plan goals. In
addition, required repayment of the Section 108 loan must be made from this category of funding.

Previous Council direction has been to maximize and prioritize the use of CDBG funds for City-owned
Public Facility improvements serving the entire community in order to bring aging facilities up to
current standards (resulting in decreased maintenance costs), and to bring all public facilities into
compliance with ADA requirements. Council has also directed staff to prioritize funding to continue
ongoing projects before funding new projects. The following is a brief discussion of each project
submittal for Capital/Other funds:

& Section 108 Loan Repayment - $77,004: The City is obligated to reserve funds in this category for
annual repayment to the remaining Section 108 loan for the Ladder Truck Acquisition in F'Y
2013-14 in accordance with a set amortization schedule. Staff recommends funding this activity
as required.

¢ Housing Rehabilitation Program / Mobile Home Rehabilitation Program - $175,000: The
Housing Rehabilitation Program is a continuing program that assists low-income owners to
make major repairs, including ADA modifications, in order to assist them in preserving their
homes. The project allocation supports the direct costs of internal project management of both
the CDBG and HOME rehabilitation programs, as well as direct loans to homeowners for the
CDBG Mobile Home Rehab Program. Staff recommends designating this activity to receive
excess funds (if any) when the actual final allocation from HUD is determined.

¢ ADA Curb Ramps Installation - $200,000: This funding has been requested to continue progress
toward installation of new ADA compliant curb ramps, as well as the retrofit of existing curb
ramps throughout the City during the fiscal year. Staffrecommends funding this activity in the
amount of $190,924.




Council Chambers ADA Improvements - $240,000: ADA accessibility is required by federal law.
This project was originally designed as a part of the City Hall ADA Improvements project (bid
awarded in December of 2012). However, the Council Chambers portion of the bid award was
deleted due to insufficient funding. An award of $240,000 will allow completion of the ADA
Improvements already fully designed for the Council Chambers. Staff recommends funding this
activity in the amount of $240,000.

East County Transitional Living Center - $60,000: Funding has been requested for repaving of
the parking lot at the emergency/transitional shelter facility. Staff recommends funding this
activity in the amount of $30,000. Davis-Bacon requirements will apply.

GRID Alternatives - $10,000: Funding has been requested for a program that pays for project
management costs and volunteer training relative to the installation of solar equipment for low-
income homeowners. Not recommended for funding.

Boys & Girls Club - $60,455: Funding has been requested for renovations to the restrooms and
gym. Staff recommends funding this activity in the amount of $30,000. Davis-Bacon
requirements will apply.

Crisis House - $15,948: Funding has been requested for replacement of exposed air conditioning
ductwork in conjunction with roof repairs being conducted on this City-owned facility. The City
currently provides in-kind support to Crisis House in several ways, including rental of the City-
owned building at $1/year (valued at $70,000 per year) and assignment of cell tower revenue of
approximately $17,000/year directly to Crisis House for operational support, all of which helps
Crisis House realize significant budgetary savings. Not recommended for funding.

Home of Guiding Hands - $35,246: Funding has been requested for facility improvements in
four group homes in El Cajon serving developmentally disabled adults. Staff recommends
funding this activity in the amount of $30,000.

PUBLIC SERVICES (MAXIMUM 15% OF GRANT)

The City received a number of applications for Public Service programs, including one request from the
Police Department. Per CDBG regulations, a maximum of 15% of the total annual allocation (estimated
$137,983) may be allocated for Public Service activities this year.

Following is a very brief discussion of each project submittal for Public Services funds, and staff's
recommendations for funding: '

é

Community Policing (Crime Free Multi Housing) - $59,982: Funds have been requested for the

continued provision of the Crime Free Multi Housing Program which serves residents city-wide.
Staff recommends funding this activity in the amount of $59,982.

Angel’s Depot (Emergency Food for Seniors) - $21,948: Funds have been requested to serve
approximately 85 extremely low-income El Cajon seniors with a once-a-month emergency food
distribution. Staff recommends funding this activity in the amount of $8,001.

East County Transitional Living Center (Emergency Shelter Program) - $50,000: Funds have
been requested to provide emergency shelter for the homeless. Program will serve 150 persons.
Staff recommends funding this activity in the amount of $50,000.

Meals on Wheels (Meal Delivery in El Cajon) - $10,000: Funds have been requested for the
provision of meals to low-income, homebound seniors within the City. Program will serve 100
seniors. Staff recommends funding this activity in the amount of $10,000.

Crisis House (Motel Voucher Program) - $86,617: Funds have been requested to provide case
management and motel vouchers for the homeless. Program will serve 114 persons. The City




currently provides in-kind support to Crisis House in several ways, including rental of the City-
owned building at $1/year (valued at $70,000 per year) and assignment of cell tower revenue of
approximately $17,000/year directly to Crisis House for operational support, all of which helps
Crisis House realize significant budgetary savings. Not recommended for funding.

% Interfaith Shelter Network (Rotational Shelter Program) - $10,000: Funds have been requested
to provide emergency shelter for the homeless during the cold winter months. Program will
serve 15 homeless persons from El Cajon. Not recommended for funding.

& International Rescue Committee (Fresh Fund Coupon Program) - $45,171: Funds have been
requested to provide increased access to fresh fruits and vegetables for low-income individuals
and families at a local farmer’s market to be established in El Cajon. Program will serve 277
persons. Not recommended for funding.

é St. Madeleine Sophie’s Center (Work Activity Program for Disabled Adults) - $10,000: Funds
have been requested to provide intensive employment services to adults with disabilities.
Program will serve 50 persons. Staff recommends funding this activity in the amount of $10,000.

HOME PROPOSALS

Unlike the CDBG program, the HOME program mandates a 10% set-aside for Administration, a 156%
CHDO set-aside, and the balance is for entitlement projects such as down payment assistance and
housing rehabilitation. Staff recommendations for funding of each category are summarized below and
included in Attachment “4”. The total HOME allocation is expected to be $350,196.

Administration (Maximum 10% of grant)

The amount available for Administration of the City’s HOME program is expected to be $35,020 for FY
2013-14.

$ HOME Administration - Staff recommends allocating the $30,020 in this category to the
Housing Division for administration of the HOME Program, including internal and external
costs.

¢ CSA San Diego County (Fair Housing Services) - CSA San Diego County is requesting $30,110 to
provide fair housing and landlord/tenant services for City of El Cajon residents. Staff
recommends funding of $5,000 from HOME funds, along with an allocation of $15,000 from
CDBG funds (see the discussion of CDBG funds above), for a total contract for $20,000 with CSA
for the provision of mandatory fair housing services in El Cajon.

CHDO Set-Aside funding (Minimum 15% of HOME grant)

The HOME program requires that 15% of the grant be set aside for the production of affordable
housing opportunities by Certified Housing Development Organizations (CHDO’s). For FY 2013-14,
$52,529 is currently estimated to be the total amount that must be set-aside for future allocation to one
or more CHDO’s. Staff will return with recommendations for a specific CHDO and project at a later
time once a CHDO and a project have been identified. At this stage in order to comply with HOME
regulations, funds must simply be reserved.

Entitlement Projects (Balance of grant)

The anticipated amount available for continuing housing programsis $262,647. Staff recommends the
balance be allocated to the Housing Programs Pool of Funds (H0720) for continuing authorized housing
activities including the HOME-funded Rehabilitation Programs and the First-Time Homebuyer
Program. Funds may be moved from the Housing Programs Pool of Funds to these HOME Entitlement
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programs on an as-needed basis based on market conditions and demand. These programs assist the
City with meeting the goals and objectives as adopted in the Five-Year Consolidated Plan and Housing
Element for the City of El Cajon.

FISCAL IMPACT:

All CDBG and HOME grant allocations will be used to fund project and program costs pursuant to
Federal law.

PREPARED BY: APPROVED BY:

.

Ry — W A 7/

gamle Kasvikis o Douglas Williford
r~Management Analyst CITY MANAGER

Attachments:
1. Resolution for Amendment to FY 2012-13 One Year Action Plan
2. CDBG Fact Sheet (summary of priorities, eligibility criteria, and Citizen Part1c1pat10n schedule);
3. FY 2013-14 CDBG Grant Allocation spreadsheet;
4. FY 2013-14 HOME Grant Allocation spreadsheet.



ATTACHMENT “1”

RESOLUTION NO. -13

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF EL CAJON
AMENDING THE FY 2012-13 ONE-YEAR ACTION PLAN.

WHEREAS, on April 12, 2011, in resolution no. 42-11, the City Council approved
project activities and allocations of CDBG and HOME funds for FY 2011-12, including
an allocation of HOME funds reserved for future allocation to a certified Community
Housing Development Organization (CHDO) in the amount of $111,101 (15% of the
total HOME allocation as required by the HOME program regulations); and

WHEREAS, on April 24, 2012, in resolution No. 44-12, the City Council City
Council approved project activities and allocations of CDBG and HOME funds for FY
2012-13, including an allocation of HOME funds reserved for future allocation to a
certified CHDO in the amount of $57,097 (15% of the total HOME allocation as required
by the HOME program regulations); and

WHEREAS, San Diego Habitat for Humanity (SDHFH) is a certified CHDO and
has identified a need for the reserved CHDO funding for a project to develop affordable
housing for low-income households (Foundation Lane Phase 2); and

WHEREAS, the City has found the proposed Foundation Lane Phase 2 project to
be consistent with the Housing Element and Five-Year Consolidated Plan for FY 2009-
2014 and the One-Year Action Plan for FY 2012-13, as amended; and

WHEREAS, program income generated from the use of HOME and CDBG funds
is received throughout the year and is re-allocated back to the housing program from
which the funds came (C0704 — Housing Rehab Program for CDBG, and H0720 -
Housing Program Pool of Funds for HOME) for continuation of program services and
activities in those programs. Further, the HOME and CDBG regulations permit a
percentage of eligible program income to be designated for grant administration
activities in both those programs (10% of program income in the HOME program and
20% for CDBG). The City has found that allocating these funds for the housing
programs and for program administration to the maximum percentages allowed is in the
City's best interest for the proper and adequate administration of those two grants; and

WHEREAS, the City Council of EI Cajon has held a public hearing as required by
its Citizen Participation Plan.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF EL CAJON AS FOLLOWS:
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1. The City Council finds the recitals above to be true and incorporated
herein by reference.

2. The City Council of the City of El Cajon does hereby reallocate HOME
funds as follows:

Project Project No. Agency | From To
FY 2011-12 CHDO Reserve H0818 City $111,101
FY 2012-13 CHDO Reserve H0818 City $57,097
Housing Program Pool of Funds H0720 City $10,000
San Diego Habitat for Humanity H0818-9990 Habitat $168,198 |
City of El! Cajon — Legal, Other | H0818-8345 City $10,000
Professional Services
TOTALS $178,198 $178,198

3. The City Manager or designee is hereby authorized to execute a HOME
Funding Agreement and any amendments and documents necessary with San Diego
Habitat for Humanity, with terms and conditions recommended by staff, consistent with
City and Federal policies and regulations and approved by the City Manager.

4. The HOME and CDBG Administration budgets are authorized to receive
the maximum percentages of program income received during the year as allowed by
the regulations (10% of eligible Program Income for HOME Administration and 20% for
CDBG Administration). Further, the Housing Program Pool of Funds (H0720 for HOME)
and the Housing Rehabilitation Program (C0704 for CDBG) are authorized to receive all
other program income received during the year that is generated from these programs
for continuation of program services and activities.

5. The City Manager or designee is hereby authorized to submit this
Amendment to the 2012-13 One-Year Action Plan to the U.S. Housing and Urban
Development Department (HUD), to make any necessary or needed corrections or
adjustments required by HUD, and to execute all affiliated documents.
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CDBG FACT SHEET
&
FY 2013-14 ANNUAL ACTION PLAN TIMELINE

I. Introduction

This FACT SHEET has been prepared to assist citizens to understand the COMMUNITY
DEVELOPMENT BLOCK GRANT (CDBG) program in El Cajon. Also, this FACT SHEET provides
information as to how non-profit organizations may apply for CDBG funds from the City of El
Cajon and how those funds must be used to benefit the community.

Il. Overview of Program

A. Per Title | of the Housing and Community Development Act of 1974 (Public Law 93-383), as
amended, the City of El Cajon is entitled to receive federal CDBG funds on an annual basis. The
purpose of the federal grant program is to assist cities, such as El Cajon, with the development of
decent housing, a suitable living environment, and economic opportunities for the benefit of low
and moderate-income residents.

B. All_CDBG-funded projects and programs must meet one or more of the following

NATIONAL OBJECTIVES:

1) Benefit a majority of low/moderate income residents; or

2) Meet a community need having a particular urgency because existing conditions pose a
serious and immediate threat to the health and/or welfare of the community and no other
financial resources are available to meet the need. (A condition will be considered urgent or
of recent origin if it developed or became critical within the 18-month period preceding the
application); or

3} Aid in the prevention or elimination of conditions of slum and blight.

NOTE: The majority of CDBG-funded projects in the City of EI Cajon will address the
national objective to benefit a majority of low/moderate income residents.

C. Additionally, projects must meet at least one or more of the local priorities developed by
the City of El Cajon in its FY 2009-2014 Five-Year Consolidated Plan:

Priority 1:  Conserve and Improve Existing Affordable Housing

Priority 2:  Provide Homeownership Assistance to Low and Moderate income Households

Priority 3:  Provide Rental Assistance to Low and Moderate Income Households

Priority 4. Preserve Assisted Housing at Risk of Converting to Market Rate

Priority 5. Assist in the Development of Affordable Housing

Priority 8:  Promote Equal Housing Opportunity

Priority 7. Support a Continuum of Care System for the Homeless

Priority 8:  Provide for New Community Facilities and Improve the Quality of Existing Community Facilities
to Serve Those of Low and Moderate Income and/or with Special Needs

Priority 9:  Provide Needed Community and Supportive Services to Those of Lower Income and/or with
Special Needs

Priority 10: Provide for Needed Infrastructure Improvements in Low and Moderate Income Areas

Priority 11: Provide for Necessary Planning Activities to Develop and Implement Both Housing and
Community Development Plans to Address Anticipated Needs.

The Priorities are more fully described in the FY 2009-2014 Five-Year Consolidated Pian which is available
for review at the Housing Division public counter, located at 200 Civic Center Way, Third Floor, Ef Cajon, CA
92020. The FY 2009-2014 Five-Year Consolidated Plan is also available for review on the City's website at
hitp:/iwww citvofelcajon.us/dept/iredev/housing/funding.aspx.
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and outcomes:
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D. In addition, proposed projects/programs will be assessed according to the foliowing objectives

PERFORMANCE MEASUREMENT STANDARDS

Qutcomes =
Objectives ¥

Availability / Accessibility

Affordability

Sustainability

Suitable Living Environment

Enhance suitable living
environment through
improved/ new accessibility

Enhance suitable living
environment through
improved/ new affordability

Enhance suitable living
environment through
improved/ new sustainability

Decent Housing

Create decent housing with
improved/ new availability

Create decent housing with
improved/ new affordability

Create decent housing with
improved/ new sustainability

Economic Opportunity

Provide economic opportunity
through improved/ new

Provide economic opportunity
through improved/ new

Provide economic opportunity
through improved/ new

accessibility affordability sustainability

NOTE: City staff will assign the most suitable Outcome/Objective classification.

Hi. Eligible Activity Categories

The foliowing provides a list of acfivity categories that may be eligible for funding under the
CDBG program (24 CFR 570.201). Please note that each category is subject to very specific
guidelines. . :

¢ Acquisition of real property ¢ Housing services

¢  Disposition of real property ¢ Privately owned utilities

¢ Public facilities and improvements ¢  Construction of housing

¢  Clearance activities ¢ Homeownership assistance

¢  Public services ¢  Facilitation of economic development

¢ Interim assistance ¢  Technical assistance

¢ Payment of non-federal share of matching requirements ¢ Assistance fo institutions of higher education
for other federal grants ¢ Rehabilitation and preservation activities

¢  Urban renewal completion ¢  Planning activities

¢ Relocation assistance ¢  Program administration

¢ Loss of rental income (due to relocation)

¢ Code enforcement

IV. Ineligible Activities (24 CFR 570.207)

The following provides a brief summary of specific activities which would not be eligible for CDBG
funding:

Buildings, or portions thereof, used for the general conduct of government.

General government expenses.

Political activities.

Purchase of construction equipment.

Purchase of equipment, fixtures, motor vehicles, furnishings or other personal property that is pot an integral structural fixture

(specific exceptions exist—contact program coordinator with questions).

¢ Operating and maintenance expenses of public facilities with the exception of public service activities, interim assistance and
office space for COBG program staff.

¢ Income payments for housing or any other purpose.

@ P> o o @

V. Citizen Participation Plan

To encourage public participation in the development of the CDBG program, the City has adopted a
Citizen Participation Plan which outlines the procedures to be followed by public officials and private
citizens to establish a statement of projects for a given program year. The complete Citizen Participation
Plan is available for review at the public counter of the Housing Division, Third Floor, 200 Civic Center
Way, El Cajon, CA 92020. A summary of the application process for CDBG funds is provided below for
organizations and/or private citizens who wish to participate in the City's program.

The application process for CDBG funding begins each year in the fall. A "Notice of Funding Availability”
is published in the local newspaper of general circulation for review by the public and a courtesy copy is
mailed to all persons and organizations that requested to be placed on the City's mailing list. The Notice
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will providg information regarding the amount of funds expected to be available, the procedures to follow
for submitting proposals to the City with a schedule of applicable activities, and any additional information
determined to be necessary by the program coordinator.

In the "Notice of Funding Availability”, the City will request applications for proposed projects from the
community for eligible projects to be funded through the CDBG program. Applicants will be given at least
thirty (30) days to submit a proposal or submit program comments/suggestions to the Housing Division,
200 Civic Center Way in El Cajon. Staff will review project submittals and determine whether or not a
proposed project meets the stated criteria and is eligible for CDBG funding, and will then forward all
eligible projects to the City Council for further consideration at two (2) public hearings.

The City Council will select the projects to be funded through the CDBG program and those projects will
be included in the One Year Action Plan that is submitted to the U.S. Department of Housing and Urban
Development for additional review and final approval. Once the Action Plan is approved, and all other
stated conditions are met, project activiies may begin and CDBG funding will be available for
disbursement to the agencies who were selected to participate in the program.

For additional information on the Community Development Block Grant program and/or an application for
funding, contact the City of El Cajon Housing Division at (619) 441-1786.

TENTATIVE FY 2013-14 ANNUAL ACTION PLAN TIMELINE*

“Notice of Funding Availability” published in the newspaper and mailed to

November 8, 2012

interested parties’ list.

November 8, 2012

Applications for CDBG Funding available.

November 13-
December 11, 2012

Technical Assistance is available upon request. Call the program coordinator
at (619) 441-1786 for assistance via telephone or to set an appointment.

December 13, 2012

Deadline for proposals/applications for CDBG funds to be submitted to
Housing Division, 200 Civic Center Way, Third Floor, El Cajon, CA 92020 by
5:30 p.m.

January 11, 2013

Notify applicants regarding eligibility.

February 7, 2013

“Notice of First Public Hearing” to be published in newspaper.

February 26, 2013

First Public Hearing at 7:00 p.m. to allocate FY 2013-14 CDBG funds and
to solicit public input.

March 21, 2013

“Notice of 30-day Public Review Period and Second Public Hearing” to be
published in newspaper. Notice includes full listing of approved projects,
amounts and regulatory citations, and seeks public input. Draft of Action Plan
is available at the Housing Division Counter,

Second Public Hearing at 3:00 p.m. to solicit public input and final adoption

April 23,2013 of FY 2013-14 One-Year Action Plan.
Begin contract negotiations with selected CDBG subrecipients and initiate
April 24, 2013 environmental reviews. Agreements targeted for execution on or before June
30, 2013.
May 14, 2013 One-Year Action Plan submitted to HUD for approval.
May 23, 2013 “Notice of Submittal of One-Year Action Plan” published in newspaper.

May 15 — June 30,
2013

HUD review period of One-Year Action Plan.

July 1, 2013

Begin Fiscal Year 2013-14.

*All dates listed herein are approximate and are subject to change. Persons relying on this Schedule must contact the program
coordinator at (619) 441-1786 or jkasviki@cityofelcajon.us to confirm the actual date ofeach event as the timeframe nears.
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SUMMARY OF CDBG APPLICATIONS FOR 2013-14 PROGRAM YEAR

(Estimated with 8% reduction)

ATTACHMENT "3"

Est FY 2013-14 CDBG Grant Allocation: § 919,889
Less Required Section 108 Loan Pymi: § {77,004)
Less 20% max for Admin: §  (183,878)
Grant No. B-13-MC-06-0541 Less 15% max for Public Services: § (137,983}
Est CDBG available for Capitgk: $ £20,924
City Amount FY 2013-14 | RECOMMENDED Tg‘ggﬁgﬂﬂzE
Project Agency Project/Program Grant Type funded GRANT 201314 2013-14
No. previous yeari REQUEST ALLOCATION ALLOCATION

from HUD is determined, to the maximum aliowed (20%).

(2) CDBG Administration is authorized to automatically receive 20% of any Program Income received (increase in budget) during

the year.

cADMIN | City - Housing Division CDBG Administration (1) and (2) CDBG Admin $ 189,976 $ 183,9781 $ 168,978 $ -
C0715 | Center for Social Advocacy Fair Housing Services CRead] agminores | $ 10,000 | § 30,110 15,000 | $ -
Regional Task Force on the Operational Support for HMIS / Training & . ) ) )
Homeless (RTFH) Technical Asst for Non-Profits CDBG Admin ¥ $ 10,000 $
(1) CDBG Administration is authorized to be allocated excess CDBG funds (increase in budget) when the actual final allocation sub-total:] $ 224,088 183,978 | § .

final allocation from HUD is determined.
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City - Housing Division ‘ REQUIRED ‘Sectio‘n 108 Loan —‘L’adder Truck CDBCG Other $ | 79,865 ’$ 77,004 §

CQ0704 | City - Housing Division City Housing Rehabilitation Program (3) CDBG Other $ 100,700 $ 175,000 $ -1 8

C0803 | City - Public Works City - ADA Curb Ramps Instaliation CDBG Capital $ 75,000 $ 200,000 $ 190,824 $ -

C0902 | City - Public Works Council Chambers - ADA Improvements CDBG Capital $ 887,205 $ 240,000) $ 240,0001 $ -
East County Transitional Living Ctr Parking Lot Repavement CDBG Capital $ 30,000 $ 60,000 | $ 30,000 $ -
GRID Alternatives Solar Affordable Housing Program (Rehab) CDBG Capital $ -1% 10,000 | $ -1 8 -
Boys & Girls Clubs of East County Restroom and Gym Renovations CDBG Capital $ -8 60,455 | $ 30,000 $ -
Crisis House Roof Repairs - 1034 N. Magnolia CDBG Capital $ -1 15,948 | $ -8 .

C0732 | Home of Guiding Hands SZ?\‘/’:'r‘g Improvements ai Four Group Fomes CDBG | Capital |$  30,800|$ 35246 |$ 30,000 | § )
(3) City Housing Rehabilitation Program is authorized to be aliocated excess CDBG funds (increase in budget) when the actual sub-total:| $ 873,653 | $ 597,928 | $ 77,004 |




HOME ACTION PLAN ALLOCATIONS FOR 2013-14 PROGRAM YEAR

(Estimated with 8% reduction)

ATTACHMENT "4"

Est. FY 2013-14 HOME Grant Allocation: § 350,196
Less 10% Reserved for Admin: $ {35,020)
Grant No.: M-12-MC-06-0508 Less 15% Required for CHDO Set-Aside: §  (52,529)
Total HOME available to aliocate: $ 262,647
TENTATIVE
Prg_ii?(:t Agency Project/Program Grant Type ?urz?i:gt Féé%\?{'m RECgmh:ﬁ':DED Cz%ﬂ‘l; ﬂ‘a—
Ne. previousyear| REQUEST | 4|1 0CATION | ALLOCATION

allocation from HUD is determined, to the maximum allowed {10%).
(2) HOME Administration is authorized to automatically receive 10% of eligible Program Income received (increase in budget}
during the year.

HADMIN | City - Housing Division HOME Administration (1) and (2) HOME Admin $ 38,0084 $ 35,020 % 30,020 | % -
H0715 | CSA San Diego County Fair Housing Services HOME Admin 3 -1 $ 30,110 $5,000) $ -
{1) HOME Administration is authorized to be aliocated excess HOME funds {increase in budget) when the actual final sub-total:| $ 65130 { $ 35,020 | $ .

CHDO Set Aside Funds (3) CriboSetls  sroo7|s  s2s20(% 52,520 | § ;
(3) CHDO Reserve is authorized to be increased or decreased automatically to 15% of the total sub-total:| $ 52,529 | 52528 | § .
HOME allocation when the actual final aflocation of HOME funds from HUD is determined. ; .

H0719 | City - Housing Division First-Time Homebuyer HOME| Entitlement | $ -1$ -1% -8 -
HO722 | City - Housing Division Single-Family Rehabilitation Program HOME| Entitlement | $ -i 8 -1$ -18 -
HO721 | City - Housing Division Mobilehome Rehabilitation/Replacement Program | HOME| Entitlement | $ -18 -1$ 1% -
H0720 | City - Housing Division Housing Programs Pool of Funds (4) and (5} HOME| Entitlement | $ 285,543 % 262,647 | § 262,647 | $ -

(4) Program income received during the year will be allocated automatically upon receipt (increase in sub-total:{ $ 262,647 | $ 262,647 1S -

budget) to the Housing Programs Pool of Funds (H0720) for additiona! housing and loan activities as ' . -

altowed by the regulations.

{5) The City Manager is authorized to move funds from the Housing Programs Pool of Funds (H0720)

to/between these HOME Entitiement programs (H0719, H0722, H0721) on an as-needed basis (based on

market conditions and demand).

FY 2013-14 Grand Totals: | $ 380,306 j $ 350,196 | $ -






